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(1) P-R-0-C-E-E-D-I-N-G-S
(2) (9:47 a.m.)
(3), WHEREUPON,
(4) PETER H. LEMIEUX (5) HAVING
BEEN PREVIOUSLY SWORN,
RESUMED THE WITNESS (6) STAND,
WAS EXAMINED AND TESTIFIED AS
FOLLOWS:
(7) CHAIRPERSON JIGANTI: This is
day two of (8) the proceedings. Let the
record show that we'e {9) proceeding
with Dr. Lemieux with cross
examination by (10) Mr. Lane.
(11) And if Mr. Lane doesn't mind too
much, I (12) do have a question for Dr.
Lemieux based on his (13) testimony

yesterday. Your indulgence, Mr, Lane.
(14) Dr. Lemieux, there is something
I'm a (15) little confused about. On
page 30 of your testimony, (16) you
have a table there, 10-2, "Average
Number of (17) Signals Carried by
Signal Type."
(18) THE WITNESS: Yes.
(19) CHAIRPERSON JIGANTI: Now
those are (20) signals related to distant
signals.
(21) THE WITNESS: That's right.
(22) CHAIRPERSON JIGANTI: Now, it
says there (23) that "Networks have, on
the average, .30 of networks," (24) What
networks are you referring to?
(25) Are you referring to networks
excluding
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(1) CBS, NBC and ABC or including
that?
(2) THE WITNESS: I'm referring to
network (3) affiliated local stations that
are carried as distant (4) signals.
(s) CHAIRPERSON JIGANTI: So that
— the thing (6) I don't understand is that
in the top 50 market, not (7) every
station carries CBS, NBC and ABC?
(8) THE WITNESS: No, they do. And
some of (9) them also carry — some of
those — and some network (1O) affiliated.
stations as distant signals as well.
(11) CHAIRPERSON JIGANTI: Well,
that — and (12) by your definition then—
(13) THE WITNESS: I believe D.C. is an
example (14) of that where the three
Baltimore affiliated stations (1S) are also
carried in the District on District (16)
Cablevision.
(17) CHAIRPERSON JIGANTI: All right.
So would (18) that be — bring up the
average here?
(19) THE WITNESS: That would be-
(20) CHAIRPERSON JIGANTI: That
would be—
(21) THE WITNESS: That would be an
instance of (22) three for that system.
(23) CHAIRPERSON JIGANTI: Point-
that would (24) be 3. not.3.
(25) THE WITNESS: That's right.

Page 365
(1) CHAIRPERSON JIGANTI: But in a
lot of — (2) in most, then, of the top 50
stations do not carry all (3) three of the
network affiliates?
(4) THE WITNESS: No, they carry-
they are (s) required to carry — they
used to be required to carry (8) the local
stations in Washington.
(7) CHAIRPERSON JIGANTI: Okay.
(8) THE WITNESS: On the District
cable (9) system, they carry the three
Washington D.C. network (10) affiliates:
the CBS affiliate, the NBC affiliate and
(11) the ABC affiliate. Those are all
carried as local, (12) and they are not
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compensated in this proceeding.
(13) CHAIRPERSON JIGANTI: Yes.
(14) ARBITRATOR WERTHEIM:
They'e carried by (15) FCC
requirements?
(16) THEWITNESS: Yes, I thinkthat-
I'm not (17) exactly certain about what
the status of the most (18) carria 's

these days. They'e gone througn
some (is) litigation, but—

(20) ARBITRATOR WERTHEIM: If I

could just (21) interject here, one of the
things that we keep showing (22) with
this interplay between the requirements
of Title (23) XVII and FCC requirements.
(24) THE WITNESS: Yes.
(25) ARBITRATOR WERTHEIM: And
you all may be
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(1) totally familiar with all of the FCC
requirements and (2) would prefer
shorthand at 76.65 or whatever. But I

(3) think you should assume that we are
not familiar.
(4) THE WITNESS: Right.
(5) ARBITRATOR WERTHEIM.'nd
it's important (e) for us to distinguish
what's required by the FCC and (7)
what's required by our statute.
(e) THE WITNESS: I'm not an expert
on what (8) the current status of the
FCC regulations are in (i o) regard to
carriage. And in the old regime,
whenever (11) that was, operators were
required to carry all locally (12) licensed
stations.
(13) That is, if there's - if I'm a cable
(14) system and I'm within 35 miles of a
local broadcast (1 s) station, under the
old FCC rules — and as far as I (16)
know, these rules are still in effect, I

think, but (1 7) I'm not positive about
this.
(18) Then I would be required to carry
all (is) those broadcast signals that I'm
within 35 miles of.
(20) And it is the case that, in some (21)
instances, cable operators also carry
distant network (22) affiliate stations.
(23) That is, they carry an ABC, CBS or
NBC (24) affiliated station from outside
of their local market, (2S) ae here where
the three Baltimore affiliated efatfone

Page 387
(1) are also carried on Distrfct
Cablevisfon.
(2) So that people in Washington D.C.
actually (3) have two CBS, two NBC and
two ABC stations on their (4) local cable
system, one that's local and one that'
(5) distant and imported.
(8) CHAIRPERSON JIGANTI: So that
on your (7) chart here-
(8) THE WITNESS: Right.
(8) CHAIRPERSON JIGANTI: — is that
is only (ic) for the imported?

ISTRIBUTION OF 1990, 91,. & 92 CABL
(11) THE WITNESS: That's dorrhct.'12)

CHAIRPERSON JIGANTI: So that'n

a - (13) Memphis I think it was
yesterday.
(14) THE WITNESS: Nashville or
whatever the (15) other-
(16) CHAIRPERSON JIGANTI: Yes,
okay. All (17) right, in Nashville, would
the station down there (18) have,,'as part
of Its basic package CBS, NBC and
ABC (is) tyPically?
(20) THE WITNESS: Yes'.
(21) CHAIRPERSON JIGANTI: All right.
Now- (22) and just about every 'ackagein the top 50 would have (23)
those, would they not?
(24) THE WITNESS: Almost, by
definition, yes.
(25) CHAIRPERSON JIGANTI: All right.
Now, but
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(1) that is not reflected in what you have
here listing (2) networks.
(3) THE WITNESS: Right, I'm only
considering (4) distant signals here.
(5) CHAIRPERSON JIGANTI: All right.
Now, how (6) — you'e only considering
distant signals, so - but (7) a network
provides distant signals, does it not?
It's (8) not compensated for it, but it 'rovidesdistant - I (8} m0an,~ it's the ~

source of distant signals,'cor'rect?
(io) THE WITNESS: No.
(11) CHAIRPERSON JIGANTI: I 'mein,
a network - (12) I'm sorry,' -'13)

THE WITNESS: The network-
(14) CHAIRPERSON JIGANTI: — a
station.
(1S) THE WITNESS: A network 'ffiliated(16) station?
(17) CHAIRPERSON JIGANTI: Yes.'18)

THE WITNESS: I guessl'mhot'ntirely

(is) clear on the question here.
If-
(20) CHAIRPERSON JIGANTl: L@rAe 'ithdrawit (21) because I don't think it'

leading anywhere. But th'e (22)
significance is, and your statistics here
that the (23) networks you include
would be distant signal networks, (24)
even though they'e a netWork affiliate.
(25) THE WITNESS: They are dietant
signal
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(1) broadcast statlons-
(2) CHAIRPERSON JIGANTI:
Broadcast stations.
(3) THE WITNESS: - that are affiliated'ith

(4) one of the three rrfajot
networks.
(5) CHAIRPERSON JIGANTI: All right.
Now- (6) well, I guess I'll'save itfor Dr. 'ortzbecause he m has a channel on it
- I mean, a testimony on pages (8) ten
and 11, and it sort of confuses me
along those (8) same lines.

E'OYA'LTY FUNDS... xMAxai

I1O) But I think I'm pretty sure -'Mr.
Lane, (1'1) s(ibject tb—
(12) ARBITRATOR FARMAKIDES: I,
too, am (13) confused by this testimony
on page 30, your Table 10- (i4) 1. In
the body of your text, your tes&imony,
you talk (15) about Table 10-1
presenting average number of distant
(16) signals.
(17) THE WITNESS: That's right.
(18) ARBITRATOR FARMAKIDES:
That, to me, (18) suggests something
that I'e learned from you all the (2o)
fast couple of days. In'your table, you
identify it (21) as the average ntumLer bf
signals.
(22) You did not distinguish between
distant (23) signals and signals.
(24) THE WITNESS: Right.
t25) 'ARBITRATOR FARMAKIDES: First
ofall-
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(1) THE WITNESS: But that's a—

(2) ARBITRATOR FARMAKIDES:-
how do you (3) rationalize that?
(4) THE WITNESS: The title should
say (5) "Distant Signals."
(6) ARBITRATOR FARMAKIDES: Oh,
it should.
(7) 'THE WITNESS: I mean, how'do I

deci'de what (6) 'constitutes being a
distant signal?
(8) ARBITRATOR FARMAKIDES: Yes. ~
(1O) THEWITNESS: Well,theFCC
i'uleS that say (11) that if the station is-
(12) ARBITRATOR FARMAKIDESf So
you'e using (13) FCC rules. I'm clear
now'. That's all'that—
(14) THE WITNESS: Well, the
operators file (1 S) these statements of
account-
(ie) ARBITRATOR FARMAKIDES: Yes.
(17) THEWITNESS: -thatwewent
through (18) yesterday. They are using
1'e FCC rules-'ie)

ARBITRATOR FARMAKIDES. All
right.
(2O) THEWITNESS: -whenthey
distinguish (21) between what's a local
and a distant station for the (22)
copyright purposes.
(23) 'ARBITRATOR'FAFIMAKIDESt
Okay.
(24) THE WITNESS: And the rule is, If

the (2S) system is outside the 35 mile
zone of the broadcast'Page
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(1) station, then it's considered to'be
distant.'2)

ARBITRATOR FARMAKIDES: In
this table, (3) other tha'n av'erage -'hen~
you'come up with an average (4)
number, okay, you'e talking about an
average number (5) of what?
(6) THE WITNESS: Let's suppose
there were 100 m top - 100 cable
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systems in the top 50, and 30 of them
(s) carried a distant network affiliate.
Then we would (9) get an average of .3.
(10) MR. NEIMAN: Just to clear up one
thing (11) related to your question, Your
Honor. Dr. Lemieux, (12) the data that'
reflected in this table, that's based (13)
on the information provided by the
cable operators?
(14) THE WITNESS: Yes.
(15) MR. NEIMAN: When they file their
(is) statements with the Copyright
Office?
(1 7) THE WITNESS: As we saw
yesterday on Form (15) 3, they have to
distinguish is this a local or a (19)
distant signal for each one they carry?
(20) MR. NEIMAN: Okay, and you-
(21) CHAIRPERSON JIGANTI: Thank
you.
(22) ARBITRATOR WERTHEIM: I'm
just trying to (23) understand the
numbers here in your table. For (24)
example, under "Other Shipper
Stations," the top 50 (25) you had .12.
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(1) Does that figure mean that 12
percent of (2) the stations in the top 50
markets carry signals from (3) other
superstations, or does it mean
something else?
(4) THE WITNESS: No, it may be
somewhat — it (5) may not necessarily
mean that if they carried more (5) than
one, since there are four signals in that
(7) category.
(5) Some systems would carry two,
other (9) superstations, for instance.
(10) So it can't be seen purely as a
percentage (11) because—
(12) ARBITRATOR WERTHEIM: Well,
what does it (i3) mean? What does the
"0.12" signify'?
(14) THE WITNESS: Suppose that
there were — (15) we had 100 cable
systems in the top 50 markets. We (ts)
have many more, obviously, but Just for
purposes of (i7) discussion.
(ie) And if, let's say- get the number to
get (19) .12 here. Let's say that of
those, eight carried one (20) other
original superstatlon, and two carried
two other (21) superstatlons. Then we
would get 12 instances of (22) carriage
averaged across the 100 systems.
(23) It's likely to be the case that for
these (24) categories - for example, if

we look at the original (25) superstatlon
columna, okay, clearly that number is

Page 378
(i) much bigger than one.
(2) It's closer to two, which suggests
that, (3) on average, a cable system in
the top 50 market (4) carries close to
two of the three original (5)
superstations on average.

(s) There are some that carry only one
or-
(7) ARBITRATOR WERTHEIM: This is
the average (e) carried by any single
cable system.
(9) THEWITNESS: Right. Basically,
it's (10) computed by taking all the
instances of original (ii) superstation
carriage in the top 50 markets, and (12)
dividing by the number of cable
systems in the top 50 (13) markets.
(14) And that turns out to be 1.76.
(15) ARBITRATOR WERTHEIM: Okay.
But these (15) numbers all refer to the
average number of distant (17) signals
in various categories carried by any
one cable (is) system?
(19) THE WITNESS: Carried by the
average cable (20) system.
(21) ARBITRATOR WERTHEIM: Yes,
but a single (22) average. It's not some
aggregate number.
(23) THE WITNESS: That's right.
(24) CHAIRPERSON JIGANTI: Ifl
could stay on (25) this for just a moment
longer-
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(1) THE WITNESS: Sure.
(2) CHAIRPERSON JIGANTI: — I'm

going to do (3) something I said I

wouldn't do. I'm going to do it (4) with
Dr. Bortz.
(5) He uses "mile high" as an example.
And he (5) says for the basic service,
they carry three stations: m CNC, RMA
and MGH, and those are the NBC, CBS
and the (5) ABC is KTCI or KUSA.
(9) But those are listed there as local
(io) broadcast, so those are the local-
so that wouldn't (11) be computed in
your average of distant signals.
(12) THE WITNESS: Right, they'e not
(13) compensable here.
(14) CHAIRPERSON JIGANTI: Now on
the expanded (15) basis, they have a
CNBC, and that's - would that then (15)
be the distant station'
(17) THE WITNESS: No, CNBC Isa
cable network (15) that's owned by
NBC. It's like — it's like TNT or (19) MTV
or one of the ones we talked about
yesterday — (2o) ESPN.
(21) CNBC is another cable network
Iike-
(22) CHAIRPERSON JIGANTI: It'

possible though (23) to carry NBC as
both the local broadcast as CKNC and
(24) as a distant signal through another
city or something.
(25) THE WITNESS: That's true.
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(1) CHAIRPERSON JIGANTI: Okay.
(2) THE WITNESS: CNBC, on the
other hand, is (3) not NBC's regular
network programming. It's an (4)
entirely separate service with entirely

XMAX(a)

different (5) programs.
(5) CHAIRPERSON JIGANTI: Okay
Thanks, (7) Doctor.
(5) Mr. Lane, that was a long
preliminary. (9) I'm sorry. Go ahead.
(10) MR. LANE: No problem.
(11) CHAIRPERSON JIGANTI: You
may proceed.
(12) MR. LANE: Thankyou. Wouldyou
turn to (13) page five of your testimony,
please? And the top (14) chart in that
lists the number of cable systems, does
(is) it not?
(15) THE WITNESS: Yes.
(17) CONTINUED CROSS
EXAMINATION
(18) BY MR. LANE:
(19) Q And that number - let's just say
with (20) 92.2, 13,291 is the total
number of cable systems in (21) the
United States that reported royalties
during that (22) period, correct?
(23) A As of the date of the day I had
them-
(24) Q And each of those filed one of
these (25) statements of account?
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(1) A One of the other one, yes.
(2) Q Yes. And that was where the
information (3) was taken by Larson
and you took that and then, in (4) turn,
came up with this chart, right?
(5) A Yes.
(5) Q Now for the rest of your
testimony, you'e (7) only concerned,
are you not, with the line entitled (8)
"Form 3," which is 2,236 systems?
(9) A That's correct.
(10) Q Okay. Now could we turn to
page ten of (ii) your testimony? Do
you have that? And just keep page (12)
five — keep your finger on that as well.
(13) A Are you going to ask me while
there are (14) six systems?
(is) Q Well, I wasn't going to ask you
that (15) because that's going to be a
little — I know why it (i7) is, but- this
chart shows what you call, 'instances
(15) of carriage," right?
(19) A Yes.
(20) Q Now let's say I want to take a
simple (21) example, and I'e got my
Form 3, and I'm a Form 3 (22) system.
I'm just one system and I'm filing out
my — (23) I'm filling out my page number
three where I list my (24) calls signs and
my stations.
(25) Now let's say that I Just happen to
put
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(1) down WTBS, WGN and WWOR on
my state,net of account and (2) they'e
all distant, okay'? Do you have that in
mind?
(3) A Sure.
(4) Q How many instances of carriage

ISTRIBUTION OF 1990, 91, & 92 CABLE ROYALTY FUNDS
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do I have (5) in thai, siLuation?
(8) A By my count, three.
(7) Q Three instances of carriage. So
if I took(8) — if I took the number down
here, you have — at the (9) bottom, you
have a total of 7,377, and those are (10)
instances of carriage, right?
(11) A Yes.
(12) Q But in this case, you'e identified
2,242 (13) cable systems.
(14) A Yes.
(1s) Q So you have inferred from that
that the (18) average cable system,
Form 3 in 1992-2 carried three- (17)-
nearly three and a third distant signals,
right?
(18) A Yes, the ratio of-
(is) Q It's 3.29.
(20) A Yes.
(21) Q Exactly. So obviously, some
carried four (22) or five, some carried
two.
(23) A Rlgh't.
(24) Q But you added all those up and
you just (25) divided it out?
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A Right.

(2) Q Okay. Then, you didn't really
give a (3) total on page — well, you-
well, actually you did (4) do a total and
that's the 331 is, for all practical (5)
purposes, comparable to this 329 on
page ten. Is that (8) correct?
(7) A Yes.
(s) Q So what you did is a cable
system doesn't (9) just carry one distant
signal in most cases. Is that (10) right?
(ii) A Generally speaking, right.
(12) Q So they carry two, they carry
three. And (13) in our parlance, we'e
always called that instances of (14)
carriage, right?
(15) A Yes.
(18) Q You'e not the first person that
thought (17) that up—
(18) A Not at all.
(19) Q — or not the only person that'
ever used (20) that?
(21) A No.
(22). Q And so you'e division, if we go
back to (23) page 30, the 3.31 means
that of the 2,242 systems (24) carried
something in the order of 7,400
different (2s) distant signals only?
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(1) A Yee.
(2) Q Okay. And in addition, they may
have (3) carried a whole bunch of local
signals. And you (4) haven't counted
that in here, have you?
(5) A Not at all.
(8) Q And they may have carried a
whole bunch of (7) cable networks like
ESPN and MTV and CNN and CNBC
and (8) a whole bunch of pay systems:
HBO, Showtime, all of (9) that, Pay Per
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View.
(io) None of that is in this chart, is it?
(11) A That's correct
(12) Q All this is limited to is that very
(13) limited area of distant signals?
(14) A That's correct.
(1 5) Q And those are identified by the
cable (15) system on page 30 of the
statement of account, Form 3, (17)
putting "yes" if they think it's distant,
correct?
(18) A Yes, it is page 30'.
(19) Q There's a column therh a6dit'ays

(20) "distant" and they mark.it
"yes."
(21) A Right.
(22) Q And all you've done is just sort
of (23) reported all that and shuffled it in
various was that (24) you put in here
and come up with these numbers?
(25) A That's correct.
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(1) Q Now if we look at page 30, for
example, we(2) seeas-4vellI let'lstsllk 'boutthe top 50 markets, (3) That's like,
New York, L.A., Chicago and so on
down the (4) markets.
(s) How are the markets ranked? Gan
you tell (8) us that? How do you tjet to
be in the top 50 markets? ~(7) Whit's the
definition of it?
(8) A Well primarily, it's by
population size.
(9) Q Okay. So the top 50 markets are
(io) essentially the ones that have the
most population, (11) correct?
(12) A That's correct.
(13) Q And then the second 50 markets
arethe(14) onesthathave- ~

(15) A The next set of ranklngsl
(18) Q-thenext-okay. Andthereare'ists(17) of these rankings in various
places around that are (18) readily
available, correct?
(19) A Yea.
(20) Q And then, could you tell us what
a (21) "smaller market" means?
(22) A lt means markets that are
betwun rank 101 (23) and whatever
the bottom of the ranklnga are~ which ~

la (24) ln the low 200'e. '25)Q So there are about210, 220-'age
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(1) A Sotnethiftg like that.,
(2) Q — markets in the United States,
right?
(3) A Right around the -'iflht,'ea,
overall.
(4) Q Overall.
(5) A And about 120 of them are
smaller.
(8) Q Right. So all the markets that are
101 to (7) 220, or whafeve'r the exact 'umberIs, are considere8 (8) a slmaller 'arket?

(9) A That'a correct.

E ROYALTY FUNDS... xMAx~4~

(10) QAnd-
(11) ARBITRATOR WERTHEIM: What
are these (i2) numbers you'e referring
to: 101 and 220?
(13) MR. LANE: Market size. '14)THE WITNESS: The rank of each
market.
(15) MR. LANE: Thetop50,thesecond
50, then (18) 101 to 220 is the smaller.
(i7) ARBITRATOR WEATHEIM: Qkay.
(18) BY MR. LANE:
(19) QOkay. Andwhatother
Characteristic do (20) all these'220
markets have in co'mmbn that the'utside

(21) all markets don't have?
They have a television (22) station, don'
they?
(23) A Yes, they have a local
broadcast station.
(24) Q Right. So "outside all markets'eans

an (2S) area that doesn,'t have a
television station, doesn'
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(1) ~~

(2) A Yes, it's a cable system that'
more than (3) 35 miles from any
broadcast station.
{4) Q Right. So it's not considered to
be (8) inside a telev'Isioh market. '8)A Right.
(7) 'Q And that'wa4 an important
consideration, (8) was it ndt, fdr th'e
FCC rules about how many signals (9)
you could carry?
(1O) A Yes. Those sykterhs *ed
exempt from the (1 i) carriage rules.
(12) Q In other words, they could have
carried in (13) 1972 or 197fl or ~1979, any
time that the FCC rules (14) applied,
they could have carried as'mahy

'ignalsas(is)theywahted? '18)A That'a correct.
(17) Q But all the other people that were
inside (18) atop 50 or a second 50 or
smaller, they all had (is) limitations on
how many they could Carry, right?
(20) A That's right. Under the old
rules, yea.
(21) QUndertheoldrulesi Sonew
when we look (22) at your Chait hare, we:
kind'of see that in play as you (23) go
down the chart, the averages become
bigger, (24) generaily speaking. Isn'

correct?
(25) A That'a true
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(1) Q And the Chairmhn'9 qLIestion .

about you have (2) only .3 network in
the 1op 50 market, but if you go (3)
down in the smaller and outside,you'ee

you have over (4) one.
(5) A That'a correct.
(5)

' And that's because in a lof of 'hosep) markets, they might only have
two affiliate stations (8) or one or they
have combinations or—
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(9) A I don't know, but they'e
eligible to (10) carry an additional-
they have chosen to carry (11)
additional networks and they may
have been eligible to (12) do so.
(is) They may be carrying them at
the 3.75 (14) rate.
(16) Q And that's part of what you saw
in one of (1 6) your charts that the
smaller markets carried more of (17) the
3.75 signals?
(16) A That's correct.
(19) Q And that's because, in some
sense, they (ao) already had those
signals and they wanted to continue
(21) to carry — I'm sorry, the smaller
markets, they had (22) the tightest
restrictions, did they not on what they
(2s) could carry?
(24) A Yes.
(25) Q So their permitted signals was
the
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(1) smallest of the market?
(2) A YEs.
(s) Q Okay. So that's one reason why
they have (4) 3.75 signals.
(6) A That's a reason, yes.
(6) Q Okay.
m ARBITRATORWERTHEIM: Justto
go back (8) briefly, I think it's fairly
clear. But your Table 5- (9) 1 on page
ten, "Distribution is to be carried by type
(io) of signal," those are all distant
signals?
(11) THE WITNESS: All distant signals.
I (12) don't believe there's a figure in
this report that (is) refers to a local
signal at all.
(14) BY MR. LANE:
(16) Q Now it's true, is it not- maybe
this is (16) part of the confusion. WTBS
is a local signal in (17) Atlanta, correct?
(18) A Yes.
(19) Q Butyou don' count that. Even if
they'e (ao) 150 cable systems in the
Atlanta market carrying WTBS (21) as a
local signal, not one of those goes in
here, did (22) it?
(2s) A Unless the operator
misclassified It In (24) this form.
(25) Q But I'm assuming they dldn't.
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A Right.

(2) Q So all these stations are local
signals in (3) their local market where
they go out over the antenna, (4) right?
(5) A Right, WGN in Chicago and
WWOR in New (6) York.
m Q Right. But you'e counted none
of those (8) local carriages.
(9) A That's correct.
(i 0) Q And these are only where they'e
in (11) markets that they have to get to
that they'e distant?
(12) A Yes.
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(ia) ARBITRATOR FARMAKIDES: In
Atlanta — in (i s) Atlanta, it is a local. But
elsewhere, it is not. It (14) would be a
distant signal.
(16) MR. LANE: Correct. And just the
same as (16) — isn't it true, Dr. Lemieux,
that just the same way, (17) WGN in
Chicago—
(16) THE WITNESS: Yes.
(19) BY MR. LANE:
(20) Q — is a local station in Chicago
and WWOR (ai) is a local station in New
York? Every station is (22) local in its
own market?
(as) A Yes.
(24) ARBITRATOR FARMAKIDES: But
it would be — (26) it would be, in your
Table 5 and also in Table 10, it

(1s) Q Okay. And again, just sticking
with Table (14) 3, you'e only identified
this for the Form 3 systems, (15)
correct?
(16) A Three?
(17) Q I'm sorry, page ten, Table 5-1.
(18) A Right. Yes, these are only for
Form 3 (19) systems.
(20) Q And why did you limit yourself to
Form 3 (21) systems?
(22) A Two reasons: 1) as we saw
the other day, (2S) it's not here right
now, they constitute 97 percent or
(24) so of the total royalty pool. And
the other reason is (26) somewhat
more technical.
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(1) That is, it's only those systems
that we (2) can deduce from the
statements of account how signal (s)
carriage contributed to royalty
payments by this DSE (4) allocation
business that we talked about
yesterday.
(6) Q So the Form 1 systems just pay
$28 and-
(6) A Right, and they don't tell us
anything.
P) Q They don't tell us whether a
signal is (8) distant or local-
(s) A Right.
(io) Q - and it's not really worth our
time to (11) look up $28, whether this is
a distant or local (12) station.
(13) A Right.
(14) QThesamewiththeForm2
systems, they (15) just play a flat
percent and they can 100 or they can
(16) carry one-
(17) A Right.
(16) Q - and it's the same percentage.
(19) A Right. They do list the
stations, but (ao) they don't indicate
whether they'e distant or local. Are there (ao) another questions?
(21) Q Right. So only those Form 3's
have that (22) column that say "distant
or local, yes, no?'as)

A Yes.
(24) Q Okay. Are there any other
questions that (25) - are there any other Why didn't you provide us with the
areas that you would like me to number of
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(1) explore here?
(2) CHAIRPERSON JIGANTI: I think a
lot of (s) them later on, but not right
now.

MR. LANE: Okay.
(5) ARBITRATOR FARMAKIDES:
Well, I thank you (6) very much for that.
That clarified a number of p) things.
You said one thing, Mr. Lane, and you
(8) responded, Dr. Lemieux, with
respect to WTBS in (9) Atlanta, what
was your question relating to the fact
(io) that it is an Atlanta local station'
(11) MR. LANE: In Atlanta, it is a local.
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(1) would be a distant signal in markets
anywhere other (2) than Atlanta.
(s) THE WITNESS: Anywhere outside
of-
(4) ARBITRATOR FARMAKIDES: And
you have (6) marked - you have
calculated that as being a distant (6)
signal?
m THE WITNESS: Yes.
(8) ARBITRATOR FARMAKIDES:
Thank you.
(9) BY MR. LANE:
(io) Q And you'e excluded all the
cases where it (ii) was a local signal?
(12) A To the best of my abilities,
yes.
(is) Q Though as you said, your entire
exhibit is (14) based solely on the
distant carriage with none of the (15)
local market—
(16) A Right.
(17) Q - involvement.
(18) A By Form 3 systems.
(19) Q Right, by Form 3 systems only.

(21) ARBITRATOR WERTHEIM: No.
(22) BY MR. LANE:
(28) Q Why don't you - just turning to
page (24) seven- I think we can go
through any of your tables (25) here.
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(1) subscribers that carried — that were
carried by each (2) of these types of
systems?
(3) A Why didn't I?
(4) Q Yes.
(5) A Well, I mean, I guess the
primary reason (6) is because
subscribers, per ae, are not relevant
here. p) What's being - what our
concern is was with royalties (8) and
we might also be interested in how
many systems (9) are carrying
different kinds of signals.
(10) But the subscribers dldn't seem
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to be (») rzlavaat gerticularly.
(ia) Also to some degree, I mean,
systems that (13) generally — you
know, revenues and royalty
payments (i4) are going to be, on
some degree, proportional ta (15)
subscribers, but not - obviously not
perfectly so.
(1 5) Q But wouldn't subscriber
information (17) provide us with an idea
of how many people are getting (15)
differen types of stations?
(1S) A Certainly.
(20) Q I'd like to turn to page ten, if you
will (21) please. I thin you stated
yesterday that there are (22) other
superstations, but you didn't count
them, (23) besides the four that you'e
listed here as "other (24)
su perstations?"
(25) MR. NEIMAN: Objection, Your
Honor. I
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(1) think that mischaracterizes his
testimony.
(2) ARBITRATOR WERTHEIM: I think
he should (3) clarify.
(4) CHAIRPERSON JIGANTI:
Overruled.
(5) THE WITNESS: I said that there
were other (5) stations that were carried
by satellite.
m BY MR. LANE:
(s) Q Okay. Well, what is your
definition of (s) superstation?"
(is) A My definition tends to conform
to industry (11) usage, which is that
they are these seven independent
(12) signals that are carried by
satellite.
(1 3) Q So is the definition these signals
or is (14) the definition that they'e
carried by satellite?
(is) A For my purposes, a
superstation is the (is) signals that
we defined here in this list.
(17) Q We understand that. What's the
industry (1 e) definition'?
(is) A I believe that conforms to the
industry (ao) definition.
(ai) ARBITRATOR WERTHEIM: This is
an informal (aa) term "superstatlon'nd
it's not defined-
(23) THE WITNESS: It was originally
invented (24) by WTBS and It's been-
(25) ARBITRATOR WERTHEIM: For
advertising
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(1) purposes?
(2) THE WITNESS: Yes.
(3) ARBITRATOR WERTHEIM: I

mean, it's not (4) pursuant to any rule or

(5) THE WITNESS: No, there's no
legal-
(e) BY MR. LANE:
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(7) Q Weil, that's not quite true, is it?
(5) A Well, I guess now there is, but

(s) Q There's not- there's nota
definition, (10) is there, foi cable 'urposes,but there is a (11) definition in
Section 119 of the Copyright Act of (i 2)
"superstation?"
(13) A That may be. But it's not an
FCC term, (14) for Instarice.i
(15) QOkay. Nowwhatis — whatisthe
point of (15) this Chart 5.1 on page ten
of your.testimony?
(17) A It's to give some evidence
about which (18) signals cable
operators carry more frequents od
less (1 s) frequently.
(ao) Q And you say at the'bottom'f the
page that (21) one of the factors that
distinguishes the (22) superstations is
that they all carry live spotting (aaI)
events?
(24) A That's correct.
(as) Q And are we to take'anyjthing frbm'his
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(i) table about stations that carry live
sporting events?
(2) A Well, to the extent to which
WTBS, for (3) instance, and WGiN
both carry a lot of live sPorting'(4) 'ventsand they are also widely
carried, we might (e) conclude that
the stations with live sporting events
(5) have wide carriage since these
do.
(7) Q But we have five other

'uperstationsthat (e) areri't widely
carried that carry a lot of live (s)
sporting events, right?
(10) A I guess it depende upion foui'efinitionof (1 1) 'widely carried"
here. These are, after all-
(12) Q They'e not widely carried.
(13) A pardon me?
(14) Q I said they'e not widely carried.
(is) A Well, that's sort of a r'elative'1e)

comparison.
(17) Q Well, do you think KTLA atl32 is
widely (is) carried?
(19) A It probably puts it in the top 25
signals (ao) in terms of tfie n'umber'of
systems.
(21) Q Is the fact that- wHat tlend can
we draw (22) from this?
(as) A From this table overall? As I

said (24) yesterday, that the original
superetationa, and really (as) in
particular WTBS and WGN, have
shown marked growth

Page 393
(1) over the three year periodhere.'2)

While I believe with only one
exception, (3) educational statlbnei
all other forms of carriage have (4)
generally declined.
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(5) Q And that includes the five other
(5) superstations, ail of 'which carry
sports? '7)A Yes, that's true.
(5) Q So that - when you have theall's)

superstation line with the plus dight
percent over (1O) there in the right-hand
column, if we took out TBS and (11) GN,
we'd have a negative number, wouldn'
we?
(12) A That's true.
(is) Q Now did you look at other
stations that (14) carry live sportin~
events—
(15) A Only for the-
(ie) Q -'separately&
(17) A Only in the analysis that we
showed (1 5) yesterday'bout 'regional
carriage patterns.
(1s) Q Okay. So you didn't — you didn'
break (ae) them out an)/plabe else to
determine whether the other (21)
flagship stations had a decline in
Carriage'like the (22) five superstations?
(23) A I don't believe eo.,
(24) Q And how many flagship stations
are there, (25) to yoUr

knoWledge?'age
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(1) A Our count w'as that'here We&
59 that (9) carried a professional
slportlng event, of 'which 5B (3) were
carried over distant signai.
(4) ARBITRATOR WERTHEIM: Is
there a (5) substantial d'iffefence
between the lives sports (e)
programming carried by the original
s'uperstation and (7} carried by the
other superstations in terms of typical
(5) hours of programmihg Crwhatever'he

element may be?
(S) THE Wl'TNESS: As my report
says, WTBS and (10) WGNlcarry niorei
sporting events, more live professional
(11) sporting events, than any bther
distant signal.
(12) ARBITRATOR WERTHEIM: Aire'oureferring to (13) a p'age that
quantifies that compared to the other
(14) Superstatlohs?'15)THE WITNESS: It's not in my
testimony. (ie) I don't know about other
parte of the case.
(17) ARBITRATOR WERTHEIM: Well
rbughly, if you (ie) know, are we talking
about the originals carrying (19) sports
on 78 percent of their program hours
whereas (ao) the others carry only 25'?

Or what's the range of the (21),
difference, if you have that total? '22)THE WITNESS: If you could give
me a (23) second here.
(24) ARBITRATOR WERThlEIM: Qkay.
(as) (Pause.)
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(1) THE WITNESS: Ovevthejthree 'earperiod?
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,24) TliRJALiT~ ~a. tbat'3 just for hour" (23) column, and I believe it'
cne (25) year. The 431 events was over "6.7" in the "percent of (24) time"
the three-year period. column.

Page 401 (25) Q So what I'm asking him now is
(1) ARBITRATOR WERTHEIM: Oh, i

see.
(2) MR. LANE: So there are roughly-
(3) THE WITNESS: In 1992, there
were 156 (4) events. with what his calculations would (3) be?
(5) ARBITRATOR WERTHEIM: Where (4) CHAIRPERSON JIGANTI: Mr.
are you (5) getting that information? Lane, at this (5) time, we'e going to
m THE WITNESS: From documents
that I (5) believe are in another part of
the case.
(9) MR. NEIMAN: Your Honor, these
are (10) documents that have been
produced in discovery. And (11) as I

offered before, we'e happy to make
them (12) available to you at the break.
(13) ARBITRATOR WERTHEIM: Well, if
you'e (14) going to give us numbers,
it's helpful to know where (15) the
numbers come from. went off the (14) record at 10:31 a.m.
(15) MR. NEIMAN: Well, Your Honor - and resumed at 10:45 a.m.)
yes, they (17) came up in cross (15) CHAIRPERSON JIGANTI: We'e
examination. marking that (15) Exhibit—
(15) ARBITRATOR WERTHEIM: And I (17) (WhereuPon, the above (15)
don't think (19) any of this here on the identified document was marked (19) as
Panel yet know what Exhibit 8- (2o) X Program Suppliers Exhibit (20) No. 8-X
purports to be.
(21) MR. LANE: Why don't you show-
(22) ARBITRATOR WERTHEIM: We And (22) during the break, I talked with
don't have a copy (23) so it's hard for us Dr. Lemieux and (23) Counsel, and I

(24) MR. LANE: The Chairman asked
meta do it(25) this way. I would have
tried to get it — I would
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(1) rather do it the other way, that which are flagship (2) stations.
everybody have a (2) copy, but- (3) There is — all the ones that have
(3) ARBITRATOR WERTHEIM: I don'
mind doing (4) that if you just have your
witness identify what it is (5) so we can with zeros are not flagship stations
follow- because (6) those are the ones that
(5) MR. LANE: It's not my witness, I'm don't carry sports.
sorry. p) I am trying to do that. He is P) There are differences - Dr.
not my witness. Lemieux, when (5) he gave you some
(5) ARBITRATOR WERTHEIM: Well, numbers earlier, they were three-year
he may be able (9) ta identify it. (9) numbers. He has numbers on a
(10) MR. LANE: I think he's indicated
that he (11) can'. Is that correct?
(12) THE WITNESS: It-
(13) BY MR. LANE:
(14) Q This wasn't prepared by you,
was lt?
(15) A No. It purports to be a list of
stations (16) with the title "Major 'portsShare of Tlmo During (17) well, measure viewing in local (16)
Sweep Weoks 1991 on Indopondont television markets, they do it In four
Stations." (15) It has a column of call different (17) periods each year.
signs, a column of (19) cities, a (16) There are four weeks in essentially
column marked 'number of quarter (19) February, May, July and November
hours," and (20) a column marked where individual (20) households keep
"percent of time." (21) And then lt haa diaries of the television programs (21)
individual figures; for (22) instanco,
WTBS/Atlanta has 602 in tho 'quarter

from his own
Page 403

(1) calculation study that he earlier gave
us, is that (2) percentage consistent

take a ten minute recess.
(5) MR. LANE: Okay.
p) CHAIRPERSON JIGANTI: And I

suspect yau're (5) going to go see Leah
and—
(9) MR. LANE: All right.
(1o) CHAIRPERSON JIGANTI: — make
a xerox.
(11) MR. LANE: I'l be haPPy to do that.
(12) CHAIRPERSON JIGANTI: Okay.
(13) (Whereupon, the proceedings

for identification.)
(21) MR. LANE: I think we'e marking it

think it's fair to say that Exhibit 8-X (24)
is a list that was prepared by us.
(25) It, as the title indicates, is based on
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(1) independent stations, not all of

zeros, (4) although we have to check
exactly - we'e assuming (5) the ones

yearly basis.
(10) As the title of 8-X indicates, it'

only (11) for the sweep weeks which, as
I'm sure you do not(12) know, arothe-
I'l ask Dr. Lemieux, what are the (13)
sweep weeks?
(14) THEWITNESS: WhonthoA.C.
Nielsen (15) Company, an Arbitron as

they watch.
(22) MR. LANE: Okay. So there were
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some (23) differences in the numbers
from — Dr. Lemieux was (24) trying to
extrapolate some of his numbers and
we were (25) trying to extrapolate our
numbers to try to come to a
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(1) common ground.
(2) And I think it's fair to say that we
were (3) unable to do that during the
break. But I think both (4) sides felt if
this was information that the Panel (5)
thought was useful, we would keep it in
for now.
(5) And Sports, as I understand it, will
p) provide you with some additional
information. And to (5) the extent yau
think it necessary on Exhibit 8-X, one
(9) of our witnesses, when he comes
up, will be able to (1O) discuss this
further.
(11) CHAIRPERSON JIGANTI: So your
proposal is (12) now?
(13) MR. LANE: I think we'e keeping it
in for (14) whatever weight the Panel
thinks that it's valued at (15) this time.
(15) CHAIRPERSON JIGANTI: Okay.
(17) MR. NEIMAN: Your Honor, we
don't (15) necessarily agree with the
numbers here. If they want (19) to
present it to you with a witness to come
later, (20) that's fine with us.
(21) CHAIRPERSON JIGANTI: All right.
So it (22) will be admitted.
(23) (Whereupon Program Supplier
(24) Exhibit No. 8-X was received (25)
into evidence.)
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(1) ARBITRATOR WERTHEIM: Just to
clarify, (2) there's a number here that I

can't read. That must be (3) in the
"percent of time" column for WTBS. Is
that a (4) "6.7?"
(5) MR. LANE: I believe it is, sir.
(5) ARBITRATOR WERTHEIM: So
does that mean p) that during the
sweep weeks, something less than
seven (6) percent on TBS was devoted
to major sports programs?
(9) MR. LANE: Correct.
(10) ARBITRATOR WERTHEIM: Is that
how you read (11) it, Dr. Lemieux?
(12) THE WITNESS: That's how I read
it, yes.
(13) CHAIRPERSON JIGANTI: Okay,
Mr. Lane, (14) proceed.
(15) BY MR. LANE:
(16) Q Now, do you have sufficient
information (17) with you, Dr. Lemieux,
to tell us on a yearly basis (18) what
percentage of time — on the stations
that you (19) mention, you have
information devoted to sports?
(20) A I have some of the
Information, but not - (21) I don'
think sufficient information to
gonorato a (22) number which is
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'(2) 'RBITRATOR WERTHFIM: Well,
whatever.
$3) l THEE WITNESS: Well, oyer the
three year (4) period, by my count,
WTBS carried 431 iive (5) professional
sports events. WGN carried 498.
(5) I'm afraid I don't have a number for
WWOR. p) WSBK carried 380, and that
was; tha next most (8) substantial
nuiribei» more than WWOR.
&s) MR. NEIMAN: Your Honor, we'
be happy to (io) provide you with the
numbers for the other (11)
superstations after the break.
(12) MR. LANE: I have here- I don'
have (13) sufficient copies, but if there'
a copying machine, (14) I could make
qn ej»;hit? it.

(15) We have calculated the amount of
tjme,for,(15) sports programs on all the
superstations for which we (i7) had
qlata„ I ifon't know how many there are
here, but- (ie)-
(1s) ARBITRATOR WERTHEIM: Well, I

tIiinli that (28) would be helpful because
you'e making a presentation, (21) your
sInd youI other witnesses for the Sports
(22) Claimants, a very strong point-
()3) MR» LANE: They're not my
witnesses, just (24) to make it clear,
qkayi?
(gs) QRI»IITRATOR WERTHEIM: You'e
making a
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(i) st'rong point that the longest growth
qf th»i.'(2), superstation is marginally
aitriputaIile to the sports (3)
programming being carried. It
substantiates the claim (4) of sports for
a bigger share in this proceeding.
(p) I~f, in, fact, the other superstations
carry (e) very close to the same amount
of sports, and their (7) group has
declined, that's an important
qualification (8) when you'e made your
point,you'e trying to make.
(sI Itch»I maybe they haven't declined.
I donIt (io) know. But I think those
things would be helpful.
(1,1) QHQIRPERSON JIGANTI: Mr.
Qne„ if you'e (12) going to use that in
cross exymination, I suggest you (13)
mark it as an exhibit, use it, enter it, and
wp cqn (1,,4) have it reproduced
siibsqqu»,ntly.
(ip) MR. +NE: Okay. At this time, I

wpul4 (iel) like to have one that I do
have prepared as Exhibit 7- (17) X, and
this is a list which I believe we got from
(1II) Sports, although we may have
retyped it.
(is) And are these, Dr. Lemieux, the 59

i toi(20) wflich you earlier referred as
,

"flOgsliipS?" Seven - (21) 7-X.
, (22) THE,WITNESS: Well, I count56
~ signals (23) here. So I'm assuming that

ISTRIBUTION OF 1990, 91, 8c 92 CAB
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signals.
(25) (Whereupon, the above
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(1) identified document was marked
(2) as Program Suppliers Exhibit (3) No.
7-X for identification.)
(4) BY MR. LANE:
(s) Q Right. And there are three more

(1) can.
(2) MR LANE It appears does it
appear to (3) be approximately 43
stations of the ones that were (4) listed
on Exhibit 7-X?
(s) THE WITNESS: Forty-something,
yes.
(e) BY MR. LANE:
(7) Q Would you lust compare those
to the ones (e) on 7-X and are those all
stations on there?
(s) MR. NEIMAN: You want him to
compare (1o) whether every single one
of those is on this other (11) list?
(12) MR. LANE: Yes.
(13) THE WITNESS: Well, I don'tsee
KBHK. (14) Well, the first one is not.
This one is.
(15) (Pause.)
(ie) THE WITNESS: I don't see KHTV
either.
(17) (Pause.)
(18) CHAIRPERSON JIGANTI: Mr.
Lane, do you (is) want the witness to-
(2o) THE WITNESS: Some of those
stations are (21) and some of these
stations are not on the list.
(22) CHAIRPERSON JIGANTI: Okay,
that's your — (23) Dr. Lemleux's answer.
Your next question?
(24) BY MR. LANE:
.(25) Q Okay, do you know whether- do
you know

that (e) weren't carried as distant
signals?
(7) A That's correct.
(8) Q Oo you know what those were?
(s) A Not off the top of my head.
(10) ARBITRATOR WERTHEIM: Would
somebody tell (1 1) me why half the
stations have call signs that begin (12)
with "K" and the others with "W?" What'
the (13) difference?
(14) MR. LANE: East or west of the (15)
Mississippi. Is that correct?
(ie) MR. NEIMAN: That's my
understanding. And (17) the "C's" are
obviously Canadian.
(ie) MR. LANE: Right, except for
Pittsburgh (1S) with KDKA is the only—
(20) MR. NEIMAN: Right.
(21) BY MR. LANE:
(22) Q Now these are the stations that
are (23) somehow - are these in other
independents except for (24) the seven
that-
(25) A And some of the - numbered
affiliate as
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(1) well.
(2) Q At this time, Mr. Chairman,
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(1) what the definition of "sports
programming" for the (2) Nielsen data
is?
(3) A Not precisely. I presume it
includes (4) professional ovonta. I

/on't know what it does with (5) other
ones.
(8) Q And are the numbers that you
see for WTBS P) — you had a WTBS
renumber of the number of events, did (8)
you not, that you earlier testified to?
(s) A Yoa.
(10) Q And how many hours does the
represent for (11) the entire broadcast
year of WTBS?
(12) A The number tho'a on hero or
the number (13) that I reported?
(14) Q The number that you reported.
(15) A Well, we don't know. I'm
counting events, (is) but just as a
guoaa, probably somewhere in the
i(17) neighborhood of 300, maybe 400
hours.
,(18) Q And what would that translate to
for the (19) entire year?
(20) A Well, I'd have to have a
calculator for (2i) that.
(22) AABITRATOA WERTHEIM:
Excuse me, you said (23) maybe 400
hoursfor431 events?

although I (3) only have one copy at the
moment, I'd like to mark as (4) Program
Supplier Exhibit 8-X a one-page
document, I'l (s) show the witness-
(e) MA. NEIMAN: can I seoaqopy of

~

that, p) please?
(8) MR. LANE: I only have one copy
(9) MR. NEIMAN: Well, can I see it
just on (10) thy w@y oyer?
(11) BY MR. LANE:
(12) Q And you'e familiar with the way
that the (13) time is calculated from
Nielsen data for sports (14)
programming compared to all
programming on stations, (15) are you
not, Or. Lemieux?
(ie) A I'm not aura what tho
methodology la in (17) thia caao. Is
this motors or divora?
(18) ARBITRATOR WERTHEIM: Well,
before you (19) start answering i

questions, would you identify what the
(20) docuiiient is for us?,
(21) THE WITNESS: I think that would
be-
(22) MA. LANE: Okay, I'm sorry. I

thought I (23) had. This is a list of-
(24) ARBITRATOR WEATHEIM: Maybe
we should have (2S) the witness identify

LE ROYALTY FUNDS
these are the ones that (24) are distant it rather than Counsel, lf he
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comparable to the numbers here.
{23) Because I have numbers about
events, but (24) I don't have all the
events for which we'e seeking (25)
compensation. Nor do I have good
estimates for the
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(1) average amount of time per event
to be able to (2) generate a
time-based number.
(3) Q And the numbers that you earlier
read into (4) the record were, just to be
clear, three-year numbers, (5) were they
not'?

(6) A They were—
(7) Q They were summing three years.
They (6) weren't just a single year,
(9) A Right, the total number of
events over the (1o) three-year
period.
(11) Q So that in any one year, roughly
a third (12) of those events occurred?
(13) A Right.
(14) Q Any one of the three years at
issue here?
(15) A Yes.
(16) ARBITRATOR WERTHEIM: Dr.
Lemieux, I'm (17) having a little trouble
reconciling the percentage of (16) the
time for — sports on this exhibit with
other (19) testimony we received
concerning the dominance of (20)
sporting events on these superstations,
(21) Six or seven percent, as the largest
share (22) of time under WTBS, doesn'
seem very large to me.
(23) But do these figures seem in the
ballpark (24) from your analysis?
(25) THE WITNESS: I'd be willing say
that
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(1) they'e in the ballpark.
(2) ARBITRATOR WERTHEIM: So in a
typical, (3) say, 12-hour day, seven
percent of the time would (4) amount to
— how many hours?
(s) THE WITNESS: About one.
(6) CHAIRPERSON JIGANTI: Was
that pun (7) intended, "in the ballpark?'6)

ARBITRATOR WERTHEIM: Okay,
thank you.
(9) ARBITRATOR FARMAKIDES: Can
I clarify (10) something that just came
up'? What is the average (11) number of
days that a superstation - average
number (12) of hours that a superstation
is on the air?
(13) THE WITNESS: They'reon24
hours a day.
(14) ARBITRATOR FARMAKIDES: So
they'e on 24 (1S) hours a day.
(16) THE WITNESS: Right.
(17) ARBITRATOR FARMAKIDES; So
when we talk (16) about these ratios,
we'e talking about as compared to (19)
24 hours in a day.

(20) THE WITNESS: For those
stations, yes,
(21) ARBITRATOR WERTHEIM: Now
these are (22) percentages of a 24-hour
day?
(23) THE WITNESS: I would presume it
may vary (24) from station to station,
Well actually, I don't know (25) because
Nielsen, I don't believe — at least
Nielsen
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(1) used to not measure between 2:00
a.m. and 6:00 a.m.
(2) I don't know whether that's the
case in (3) these data or not. So it
could be that there is a (4) four hour
block late at night that's not included
here (5) that has to do with the way
Nielsen collects data.
(6) But I have no idea whether that'
true (7) about these particular numbers.
I know that's been (6) true in other
periods.
(9) ARBITRATOR WERTHEIM: Well,
2:00 a.m. on (1O) the east coast is only
11:00 p.m. on the west coast. (11) And
there might be a lot of sporting events
still (12) going on at 11:00 p,m.
{13) THE WITNESS: Well, the
households in (14) California keeping
diaries are keeping their diaries (1S) at
11:00 p.m.. So from their point of view,
it's still (16) 11:00 p.m.
(17) They didn't use to collect data
between (16) 2:00 a.m. and 6:00 a.m. in
the local time zone, (19) whatever that
turned out to be.
(20) ARBITRATOR WERTHEIM: So if

someone in (21) Washington was
watching a fight in Las Vegas or a San
{22) Francisco ballgame or something
that they picked up on (23) cable, and
they'e watching it at 2:00 in the
morning, {24) that wouldn't be counted
here?
(25) THE WITNESS: Under what was—
I don'
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(1) what the Nielsen practice is that
underlies these (2) data, Your Honor,
okay'? So I — but yes, in earlier (3)
periods that I am more aware of what
Nielsen's (4) policies were, that'
correct.
{s) ARBITRATOR WERTHEIM: Okay.
(6) BY MR. LANE:
{7) Q I'd like you to turn to page17 of
your (a) testimony, footnote 8. And this
did - this explains, (9) does it not, how
you calculate the 3.75 royalties that (10)
you'e assigned to different stations?
(11) A Yes, it describes how I

allocate the (12) royalty fund, the 3.75
royalties collected to the (13)
individual signals.
(14) Q And let me see if I understand

this (15) correctly If a system carries
WTBS, WWOR and WGN, (16) and it
has two permitted signals, and so it'
carrying (17) one signal that's a 3.75
signal. That's my hypothesis.
(16) And let's say, even though this is
not (19) real-world, that the 3.75
royalties in total re $ 150.
(2o) A Okay.
(21) Q Okay. How did you assign that
$ 150 a (22) month to those stations for
3.75 purposes?
(23) A I would have given an equal
shaFe of $50 (24) each to each of the
three signals.
(25) Q And let's assume that the basic
royalties
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(1) in that situation were $300. How
would you have (2) assigned that $300?
(3) A By the same process. I would
have (4) assigned $100 to each of the
three signals.
(s) Q So in effect, each signal is
counted, or (6) the royalties related to
each signal are counted, for (7) basic
purposes and 3,75 purposes?
(6) A For systems that carry a 3.75
signal, yes.
(9) Q Now in the instances of carriage,
what do (1O) you do in that situation?
Do you count all three for (11) basic and
all three for 3.75?
(12) A You'l notice we don't report a
figure for (13) instances of carriage
for 3.75 signals because it's (14)
difficult to know what — either we
could have (15) assigned a fractional
instance and said each of these (16)
stations constituted a third of an
instance of 3.75 (17) carriage.
(16) I chose simply not to — I chose
that (19) rather than getting into
doing it that way to simply (2O) not
discuss instances at all in the case of
3.75 (21) signals.
(22) Q But in effect, the way that;you've
(23) assigned the royalties is giving
each station that's (24) carried the same
value if there's a 3.75 royalty pay'?
(25) A Unless there's a mixture of
networks and
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(1) Independents. But if we'Fe talking
only about (2) independents here,
then - and only those signals that (3)
could have been - that's more
complicated than that.
(4) I mean, I"m only attributing
royalties to (s) signals which could
have been dropped under the former
(6) rules in order to allow them to
substitute a new {7) signal.
(a) So for example, if I was a cable
operator (9) carrying a signal under
the former rules, under say a {10)
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waiver ore Arena/ether clause, oi
one of those other (ii) categories of
items that we saw yesterday in the
list (ia) on places where the FCC
rules did not apply for some (is)
unique reason on this particular
system.
(i4) Let's say I have petitioned the
FCC for a (is) waiver to carry a signal
above and beyond my legal (is)
quote, and the FCC granted that.
That signal is not (17) a signal to
which we then reallocated royalties
(is) because it could not have been
dropped and replace by (19) another
signal ~

(20) Because only that signal has
been waived, (21) and the waiver
wasn't just generally said, aoh, you
(22) can just take anything else and
stick it in there." (22) That signal was
waived specifically for (24) that
signal. And so the exchange that I'm
talking (2S) about here couldn't have
taken place.
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(1) So there are categories of signals
in (2) which there is no reallocation
done because they'e (2) being
carried for reasons that are outside
of the (4) market quota rules; that is,
how many signals you can (5) have
by what size market you'e in.
(6) ls that reasonably clear?
m Q So you allocated the 3.75
royalties among (6) the market quota
signals plus the signals — some (9)
other signal that would have been
outside the market (io) quota, but now
subject to any of the other exemptions?
(ii) A Essentially, the only signals
that were (12) subject to the market
quota rules are ones that are (is)
eligible for reallocation in this
model.
(14) Q And did you take the table
system's (15) designation of these
systems being market quota?
(is) A Yes, I did.
(1 7) Q Now in this case, I'm looking at
Page 18, (16) Table 7-1, I'm a little
unclear. Why did you only (ie) give us
1983 and 19992 and not give us
anything in (20) between?
(21) A Because in my 1980 testimony
before the (22) tribunal, this
allocation didn't take place.
(23) So we don't have In the record
comparable (24) figures from a prior
year. The only data in the (25) record
for which there are comparable
figures is the
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(1) 1983 figures from my report for
that year.
(2) Q But you could have created
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something to go (3) ir1to this reC6rd,'ight,Just iike you createCI 92-2 to (4)'et—

(5) A Right. Substantively, the other- (6) another point of view is that
1983 was the first year (7) that the'.75one was created. And so this
gives us (6) some senal abbut 'whit's'appenedto the furided self (9) ovtsr'tsentire lifetime.
(io) QAnd-
(11) A It's an arduous pj oclss to do
this (ia) allocation baca'use I have'to 'ookat each, individual) (ial) calble'ystem,look at its comglinienf of 'ignalsand (14) see which ones were
permitted or excluded Under the (fs) 'ormerrules, and then rhakls a 'esignationas to which (16) ones
have to royalties allocated to them.
(17) So we chose not to~go Chrbugh
that process (is) for ether y'ears.
(19) Q And in your 1990 testimony, the
terminated (2O) 1990 proceeding,'ou
did present such information, did (2i)
you not?
(22) A That may be, yesi
(23) Q I'd like to show you a copy of i

Board's (24) Exhibit 2 from the 1990
Cable Royalty Funds report (05) iirhidh
you indicated you are thel authori In I

fact, were
Page 415

(1) you author of that?
(2) A Yes, I was.
(2) Q And does that, in fact, do the
3.75 (4) allocation?
(s) A I believe it does, yes.
(6) Q So you had already ddne that~
previously p) and introduoed~ it irito ~

proceedings that involved cable (6) ~

royalty distribution?
(9) A I guess so.
(io) Q And was there any reason why
you didn't (11) just take that and plug it
Into this testimony here? (12) I mean,
you had done all the work, right? ~

(13) A I guess - I mean, primarily, we
were jut (14) trying to reduce the
number of numbers in tlhis Nepert, ~

(1S) which already has too many, 'umbersin it.
(18) MR. NEIMAN: Your Honor, if I can
just (17) clarify, it's the 1990 numbers
that are In the report (16) that Mr. Lane
showed the witness.
(i9) CHAIRPERSON JIGANTI: Mr.
Lane, do you (20) accept that?
(21) MR. LANE: Yes, absblufely.'hlc
1990 ls (22) part of this case, isn't it? I

(23) THE WITNESS: I believe so, yes.
(24) BY MR. LANE:
(2S) Q So those numbers would have
been clearly
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(1) relevant to the issues here, right?

'
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(2) A I'l let you c'har&cthrlzk it that
way.
(3), Q Now, when you look at some of
these (4) numbers, like let'6 lobk at
KTLA-
(5) 'ARBITRATORiWEATHEIM: Are
you referring (6) again to—
7) 'MR. LA'NE', Nb, TiblsJ7-1'on gage
8 of (6) this testimony,'ir. KlLA,'do

you see that?
s9) THE WITNESS: Yes.

10) 'BY MR. LANE:
i 1) 'Q Okay. Now you show a 139
ercent (12) increase. '13)A That's correct.'14)Q Right? Nowwhatarewe

supposed to take (is) flora that
hu1iiber?
(16) A From the 139 percent
increase?
(i7) 'Q Yes.'s that'an important
number on this (16) table to your
testimony?
(19) 'A No, I don't think it'is ak
important as the (2O) 81 percent
share that goes to the original three
(21) isuperstatiens or the 84 percent
share te all (22) superstat'lone overall.
(as) QSo-
(24) A They'e not unimportant
figures,'ut nd, (25) I would say that,
you know, we'e talking - that 1398,
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(i) percent is - we'e talking about
$50,000 or 880,000 (2) here or even
lese.
(2) Q Bo is that true that the growth
column (4) really doesn't tell us a whole
Ibt i'hyrse tables?'s)A Well, I think it tells us a out
itiortc about (6)'thel skjnalis foir which
t'here was a larger base in 1983- p) 2.
That is, clearly the fact that KTBT
went from (6) 811,000'to 8178,000,
one could argue that that 1,400 (9)
percent increase is somewhat less
sigriificant because (io) it started
from such a small baae. ~

(11) On the other hand, the fleet Chat
WTBS went (12) from $2 rhillion to
80.8 million, that's a more (18)
Oompelling rate of growth because
the underlying base (i 4) in which we
are calculating the percentage
change ls (15) larger tb blsgih with. l

(16) Q Now, but the fact of the matter is
that a (17) percentage of the fund,
except for WTBS and WGN, all (itl) the
Other superatatlons went down, did
they not?
(19) A WWOR did'no@.
(2O) Q It went from 14.4 in 1983-
(21) A I'in sorry, are you talking
about shares'0
(22) Q Yes.
(23) A Yea.
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(24) Q Percentage of the fund.
(25) A Yes, in terms of shares, that'
true.
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(1) Q So even though they had some
sort of a (2) growth rater here, like
WWOR had 197 percent growth (3) rate,
it still was a smaller portion of the entire
(4) 3.75 finding, correct?
(5) A Right, WTBS and WGN grew
so fast and so (6) substantially that
other stations, even if they (7)
showed, like is WWOR's case is
essentially nearly a (8) tripling of its
royalties, didn't keep pace.
(9) And so its share, its relative
share, (10) falls.
(i 1) Q So one of the things that we
have to (12) determine is whether the
growth rate kept pace with (13) the
growth in the overall fund?
(14) A Right, which is largely being
driven by (15) the growth in WTB and
WGN.
(16) Q And the other independent, how
many — do (1 7) you know how many
independent stations there are that (18)
had distant signals for which you
counted 3.75 (19) royalties?
(20) A No. I'd have to go back
through the data (21) and look for the
answer to that.
(22) Q And you don't know how many
of those were (23) flagships?
(24) A No.
(25) Q Were they all flagships'?
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(1) A The other independent
stations?
(2) Q Yes.
(3) A No, I'm sure that's not the
case.
(4) Q But some portion of them were
flagship (5) stations?
(6) A The other independents?
(7) Q Yes.
(s) A Yes.
(9) Q I'd like you to turn to page 20 of
your (1 o) testimony. And this is where
you talk about the (11) effects of
reinstitution of the syndicated (12)
exclusivity, right?
(i3) A Yes.
(t4) Q And what are those effects, just
that (15) programs or blacked out or-
(is) A And the syndicated exclusivity
fund has (t 7) been moved from the
royalty pool essentially.
(18) Q And what do the charges that
show up on (19) page 22 and following,
what do they have to do with (2O) this
case?
(21) A What do they have to do with
the case?
(22) Q Yes,
(23) A My understanding is that the
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substitute (24) programming in not
compensable. So as a result, this
(25) is an indication of the fraction of
the program
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(1) schedules on these two
representative days here for (2)
which programming was deleted
from the distant (3) signals'ersion
of WGN and WWOR.
(4) And in its place was substitute
(5) programming that's not
compensable under the current (6)
proceedings.
(7) Q Now the chart that you showed
on page 21 - (8)-
(9) A Yes.
(1o) CHAIRPERSON JIGANTI: Excuse
me. Could (11) you go back to that?
The purpose was to show that (12)
these programs were not
compensable?
(13) THE WITNESS: That
programming was deleted (14) from
these signals as a result of the
syndicated (1 5) exclusivity rule and
replaced with programming which, (16)
to my knowledge, is not compensable
under the rules.
(17) CHAIRPERSON JIGANTI: And the
significance (18) of that is?
(19) THE WITNESS: It removes a step
— a (20) reasonable portion of the
broadcast day of these (21) stations
from the body of programming for
which (22) syndicators can receive
compensation.
(23) CHAIRPERSON JIGANTI: Okay,
thank you.
(24) BY MR. LANE:
(25) Q And if you would turn to page 21,
please,
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(1) and the charge on that page. Where
did you get this (2) from?
(3) A This came from the 1990
MPAA Nielsen (4) Report that listed
which quarter hours were subject to
(5) syndicated deletions.
(6) Q Now from the Nielsen study in
that case, (7) they had already been
deleted, correct, from any (8)
consideration'?
(s) A In the numbers that are
reported in your (10) Nielsen study?
(11) Q Yes.
(i2) A That's my understanding, yes.
(13) Q So whatever Nielsen studies we
have (14) reported have already deleted
these programs that (15) you'e
identified on page 21 in the "deleted"
column, (16) correct?
(i7) A I believe so.
(i8) Q And that's why you listed them
here as (is) being the amount of
deletions, right?

(202) 234-4433

(2O) A Because they were in the
Nielsen report, (2i) yes.
(22) Q Right. And I take it you accepted
these (23)'umbers as the percentages
that should be presented (24) here as
the amount of deletions on these
stations?
(25) A As I say in the report, I

couldn*t
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(1) independently verify these, this
information. I'm (2) simply reporting
the summary results from the (3)
materials that the MPAA provided.
(4) Q Now I'd like to turn back to page
20 at (5) the bottom of the page. Do
you see that you indicated (6) that the
charge that you provided — it's a
negative. (7) "ln none of these four
instances are the levels of (8) deletions
unrepresentative of other Sundays and
(9) Wednesdays in November of 1990."
Do you see that'?
(io) A Yes.
(11) Q And what check did you do for
that?
(12) A I examined the similar data
here from both (13) the MPAA study
and the Boston Globe TV Week for
those (14) other weeks.
(15) Q Now I'd like to showyou acopy
of an (ts) exhibit that was introduced
into evidence yesterday. (17) it's Exhibit
6-X. It's the NBA Broadcast Manual.
(18) And I'd like you turn, if you will, to
the (19) page for Wednesday WGN in
November that you — the (2o)
Wednesday. And that's page 23, is it
not?
(21) A Yes.
(22) Q And you selected Wednesday,
November 14th, (23) did you not?
(24) A Yes, I did.
(25) Q Now this list- you were here
yesterday
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(1) when Mr. Stern testified—
(2) A I was.
(3) Q — and he indicated this was the
complete (4) schedule of the NBA
games for the 1990/91 season. Do (5)
you recall that?
(6) A He indicated that it was — what
it was as (7) of July, but it was
subject to later revision.
(8) Q For the NBC games of the week
that were (9) changed, correct?
(io) A I believe. Well, I think there
were also (i 1) questions about TNT
or other outlets.
(12) Q Well, this—
(13) A Okay, whatever.
(14) Q — exhibit is dated in September
of 1990, (15) is it not?
(16) A Yes.
(17) Q Yes.
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(18) ARBITRATOR WERTHEIM: And
this is 6-X?
(18) MR. LANE: 6-X, sir. And I'm

turning to (2c) the first page that we
discussed yesterday which, as (21) you
recall, has the date 9/1 7/90 in the top,
right- (22) hand corner. And I would
just like you to look at (23) Wednesday,
November 7, 1990, and tell me if there
was (24) a game on WGN on that night
of the Bulls.
(25) THE WITNESS: Wednesday,
November seventh?
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(1) BY MR. LANE:
(2) Q Yes.
(3) A Yes, there was.
(4) Q Okay. And if we turn the page to
the next(s) page, and then we see
Wednesday, November 14th, which (8)
is the same date you picked on-
p) A Right.
(8) Q — page 23 of your testimony, is it
not? (8) Was there a Bulls game on that
day?
(to) A No.
(11) QAndthenweturntothenext
Wednesday in (12) November, the 21 st.
Was there a Bulls game that was (13)
broadcast by WGN on that
Wednesday?
(14) A There appears to be so, yea.
(1S) Q And then if we turn to the final
Wednesday (18) in November of 1990,
was there a Bulls game broadcast (17)
on WGN on that Wednesday?
(18) A There appears to be so, yes.
(1 9) Q So three out of the four
Wednesdays in (20) November of 1990,
there was a Bulls gave during the (21)
period that you'e identified as being a
lot of black- (22) outs on November
14th, right?
(23) A It would be about a two hour
block of (24) these, yea.
(25) Q Right. And thatwould occur
roughly at
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(1) the same time as our favorite movie
for this year, (2) Biloxi Blues, right?
(3) A Yes.
(4) Q ~c if you had picked another
Wednesday in (s) November of 1990,
that time period would have been not
(6) blacked out because a Bulls game
would be on, correct?
m A For a Wednesday, yes.
(8) Q Right. And you said this was (9)
representative of all Wednesdays, did
you not, on page (to) one?
(1 1) A I believe so, yoa.
(12) 0 Yes, right there at the bottom of
the (13) page.
(14) A Well, what I say here ia that tho
levels (ts) of deletions are not
under-representative.
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(te) Q And if you took those out, that
would (17) certainly reduce the levels of
deletion, would it not?
(18) A Perhaps, but there be another
program that (to) was deleted some-
what I meant by that was irt terms (20)
of the number of hours 'of deletions-
the percentage (21) of the day that
was deleted.
(22) This particular day'wakn't'(23)
unrepresentative, but the-
(24) Q Of the other Wedttesdays'n
November of (25) 1990. Isn't that what
you said in-
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(1) A Yes.
(2) Q — black on white on page 20 of
your (3) testimony.
(4) A Yea. I said the levels of 'eletion.I (5) didn't say spbcific
programs.
(8) Q But the levels change by the
number of p) hours that are deleted in
any one day, don't they?'8)A Yea.
(9) Q Now-
(to) ARBITRATOR WERTHEIM: 'I'm'not'00

percent (11) sure I'm following this.
Dr. Lemieux, looking at (12) Table 8-23
in your exhibit-
(13) THE WITNESS: Yes.
(14) ARBITRATOR WERTHEIM: - we
have beginning (1 S) at 8:00 tHe ntovie
Biloxi Blues showing locally in (1 6)
Chicago. But elsewhere,'WGN I3

showing a movie. Is (17) that right?
(18) THE WITNESS: Yes'. The satellite 'eed

(19) carried a movie called The
Bachelor's Daughter.
(2o) ARBITRATOR WER7HEI~M: ~And

what we'e (21) showing IS - and %hit
we'e just learned from the (22) recent
response is that on most Wednesdays
in the (23) month of Noveinber, ittstehd'f

getting a substituted (24) movie, what
is listed as getting the distant slghala,
(25) what were getting was the Chicago
Bulls game.
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(2) ARBITRATOR WERTHEIM: Okay.
(3) BY MR. LANE:
(4) Q Now even with the level of
deletion that (6) you'e shown here, it's ~

also true, is it not, that (6) WGN's
carriage royalties every way you'e
measured it p) in this study, increased
over this porlod?

.
(8) A Yos, it did.
(s) Q And it's also true for WWOR that
in many (to) cases, there was a decline
in the amount of royalties'(t1) by'tho,'ay

you measured, was there not, at
least In (12) the share 'of the rcyaltles'ompared

to earlier shares?
(13) A Yos, it shows a small decline.

E ROYALTY FUNDS '. '. 'uAx(ia)
(14) Q And so the availability of sports
on WWOR (1S) didn't make — somehow
increase the amount of (18) royalties or
the amount of carriage'of that station in
(17) these years, did it?
(18) ' I'm not sure I clan fttako a'inkagebetween (1 s) iIhotIe. '2O)Q You can't make a linkage
between the (21) availability of sports of
whether the royalties g'o up (22)or'own

from year to year?
(23) A I'd h'ave'to see. I mean, I don'
know (24) whether sports went up or
down on WWOR over, the three (25)
years either. I'd have to go and look.
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(1) Q Butyouindicatedin your 'estimonythat (2) one of the
char'acteristlcs:of the sbveh
5uperstations (3) was the Cvaihbillty of
live sports events. '4)A Yes, right.
(5) Q But you'e not lihking that to the
change (8) in the amount of royalties
that you show in these p) tables?
(s) A I thought you were asking mo
a question'(9) that talked about the
relationship between'changes in (1C)
the amount of sports carried and
changes in royalties. (11) Are you
asking me just about-
(t2) Q I'm asking you about your
testimony. I (13) thaught if wab about
the avaliability of sports (14)
programmihg on these seven lstations
that made them so (ts) heavily carried.
(te)'I th'oug'htthatwas'the'poihtybu 'ere(17) trying to make.
(18) 'A I'believe that, yes, the carriage
Of (18) sports on these programs - on
these stations is one'(2o)'of the 'actorsthat makes tom 'heavily
carried, yes.
(21) Q Okay. Whatarssolne of tite
other factors?
(22) A For the original superatationa
or
(23) Q For all seven of them.
(24)

' Well, certainly the fact that
they'ro'on '(2S) 'satellite makes them
move convenient to carry.
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(t) Q And that's it, these two things?
(2) 'A Those are at least'two things.
(3) Q I'm just basing itori your i

testimony and (4) not anybody else'.
What do you think? That's all (s) I'm
asking.
(6) A I believe that both of those
factors are p) «t least ttiso things that
contribute to their carriage.'8)

Q Okay. And We'e s',cert that or)
various of (9) these charters that a i

number of the superstations have (to) a
decline, not a growth, in the period
studied, right?

Page 423 to Page 429 (202) 234-4433 NEAL R. GROSS 4 CO., INC.



BSA 12/06/95: CARP: D

(11) For example, I'm looking at page
13, Table (12) 6-1.

(13) A Yes. All but—

(14) Q All but WTBS and WGN, correct?
(15) AAnd WWOR show- i mean, ag
three of them (18) show an increase
in the actual amount of royalties (17)
paid.
(18) Q Buta decline in theshare.
(19) A In the share.
(2o) Q We just talked about the growth
rate, and (21) you'e indicated that
that's not really — we'e not - (22) - that
may not be a good number because if

we look at (23) the bottom of Table 6-1,
we see the total 6.6 growth (24) rate,
right?
(25) A I believe it's 16.6.
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(1) Q I'm sorry, 16. You'e exactly
right. And (2) that's kind of a
benchmark. We'd have to say if (3)
something had grown more than 16.6
before we could say (4) it really-
(5) A Before you would see an
increase in its (8) share in the
revenue pool.
(7) Q Right, right. So WWOR only
grew 7.4 (8) percent, right? So that'
less than 16.6 at the (9) funds. So it
wasn't growing as fast as the fund (10)
overall, right?
(ii) A That's correct.
(i 2) Q And the other superstatlons all
have (i 3) negative growth rates,
correct?
(14) A Yes.
(is) Q And they have negative
numbers, and WWOR (is) has negative
numbers for the difference in the (17)
percentage of the share, right?
(18) A Yee.
(i 9) Q And so when we look at this, we
see only (20) two stations that have
growth rates from either (21)
perspective.and that also have sports
programs and (22) that are also carried
on satellite, and we see five (23) that
went down.
(24) And they all have the same (25)
characteristics, collect?
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(1) A Yes. Well, tftoy have the same
(2) characteristics that they carry
professional sports (3) programs. I

can't characterize their other
features.
(4) Q Okay. And they'e carried on a
satellite?
(s) A Yes.
(6) Q And those are the two features
that you (7) have highlighted as the
reason you have separately (8)
identified these seven stations, correct?
(9) A That's correct.
(io) Q You didn't look atany other
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carriage of flagship (9) stations, other
than I guess WTBS is pretty localized
(1 o) or regionaiiszed. Is that fair to say?
(11) A Yes, I'd say that's fair to say.
WTBS is (12) certainly the one that'
most likely to be carried (i3) great
distances away from Atlanta.
(i4) Q Just one final set of questions
here. How (1s) many instances of
carriage were we talking about with (is)
the other flagship stations?
(17) I mean, how do we know what that
average (18) means, 96 percent? It's-
there are 7,877 instances (1 9) of
carriage I think you said someplace.
It's like 100 (2o) instances of carriage or
how many — how many are the (21)
other flagships representing?
(22) A How many instances of
carriage?
(23) Q Yes. How big - how big — we
know how (24) big WTBS or GN and
other superstations are compared to
(25) the universe. But then when you
look at other
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(1) flagships, we see this after of 96
percent in the same (2) region.
(3) Are we talking about two instances
of (4) carriage, 50, 100?
(5) A We'e got-
(8) Q Do you have any idea?
p) A I'm trying to - we'e got 40-
in 1992, (8) we have 52 stations,
according to page 27. So there (9)
are essentially 45 other flagships
here.
(io) You know, some of them could
have 30 or 40 (11) instances and
some of them could have ten or 20.
(12) There are probably hundreds of
instances of carriage (13) there.
(14) Q But you don't have an idea of the
(15) magnitude?
(16) A I don't know the exact number,
no.
(17) Q Now, I'm a little bit confused just
on (18) something. I thought I had this
correct. I had given (19) you an exhibit
earlier, 7X, which I thought listed 56 (20)
flagship stations and now you are
telling me there are (21) only 52'?

(22) At one point you said there were 59
(23) flagship stations in your testimony,
did you not?
(24) A Yes, I believe, now that you
have pointed (25) It out again, when I

reread the report, I believe the
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(1) number 52 on page 27 ls In error
and it should be 50.
(2) CHAIRPERSON JIGANTI: That
would be 52 (3) plus the super stations.
(4) THE WITNESS: Yeah, that may be
how I got (5) to that number, yes, that I

left those out by (8) accident.

features of (11) them, did you, these
stations?
(12) A Not too close, no. Well,
except for the (13) syndicated
deletions.
(14) Q Now l justwantto turn to page
28 of your (1S) testimony. What is the
purpose of Table 9.2 and the (18)
testimony related to it? And I guess
Table 9.11'd (17) have the same
question.
(18) What are you trying to show us on
these (19) two pages?
(20) A That with the exception,
especially of the (21) original
superstations, most flagship stations
are not (22) carried great distances
away from where they'e being (23)-
where the local broadcasts take
place.
(24) Q Okay. Now in this case, you
didn't look (25) at all independents.
You just looked at flagship
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(1) stations, right? So you had to break
that out, (2) correct?
(3) A That's correct.
(4) Q And you had to somehow divide
the carriage (s) by all these states that
you'e listed on page 27 and (8) divide
it up into different regions and then
figure P) out if it was next to the region
or not next to the (8) region?
(9) A Yes.
(1 0) Q Why did you do that for the
flagships (11) here, but you didn't divide
the other flagships when (1 2) you were
counting royalties?
(13) A Because we were concerned
about carriage (14) patterns of
flagships in this particular case.
(15) Q But you weren't concerned
about the (is) royalties of flagships in
the other case? Are you (17) willing to
lump together the 52 other flagships
that (18) you didn't count in the seven—
without the seven (19) superstations,
just with all other independents and (2O)

network affiliates and wherever they fit;
just say (21) they'e just like them?
(22) A I'mnot-
(23) Q You don't see any distinguishing
(24) characteristics though for royalty
calculation of (25) distribution in all
these charts, and the wonderful
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(1) graphs that you put together, dkl
you?
(2) A It we had - I don't know what
tho case is (3) for flagahlpe that are
outside of the satellite (4) delivered
ones. It's certainly possible that
they (s) have more extensive carriage
or whatever, but I just (8) don't know.
P) Q So the point of these charts on
pages 27 (8) and 26 is that most of the
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(7) But, yeS; on pacfe 2f, the number
52 should (8) be 59. I remember
rereading the report myself and (s)
thinking that can't be correct.
(1o) MR. LANE: All right. And in that
same (1 1) sentence, you mean that 52
stations originated live (12) telecasts of
professional baseball, basketball or (13)
hockey games. Not that they carried all
three sports?
(14) THE WITNESS: Certainly. Yes.
Or.
(15) MR. LANE: Right. Thoseareall
the (18) questions I have Mr. Chairman.
(17) CHAIRPERSON JIGANTI: You
said "for"?

(18) THEWITNESS: Or. Heaskedme
if the (ts) implication here was that
those stations all carried (ao) all three
sports and the answer is clearly no.
(at) CHAIRPERSON JIGANTI: And
we'e talking (22) about, are we not, the
top of page 27?
(23) THE WITNESS: Yes, the second
sentence in (24) the first paragraph on
page 27.
(25) CHAIRPERSON JIGANTI: Right.
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(1) THE WITNESS: It reads, "In all," it
(2) should be, "59 stations originated
live telecasts of (3) professional
baseball, basketball or hockey games."
(4) CHAIRPERSON JIGANTI:
Fifty-nine including (5) the seven super
stations?
(8) THE WITNESS: Yes. Right. I see
where (7) the 52 came from.
(8) CHAIRPERSON JIGANTI: Mr.
Stewart, you (9) were going to
examine?
(10) Are you okay Dr. Lemieux?
(1 1) THE WITNESS: Yeah, I'm fine.
Just keep (ta) going. If I could just
have a glass of water?
(13) CROSS EXAMINATION (14) BY
JOHN STEWART
(15) MR. STEWART: Good morning,
Dr. Lemieux. (te) I'm John Stewart and I

am representing the National (17)
Association of Broadcasters here. The
NAB is claiming (1 8) royalties for
programs produced by stations and
(te) broadcast only on those stations
which are (20) retransmitted on a distant
signal.
(21) First, just a point of clarification.
(22) CHAIRPERSON JIGANTI: Excuse
me. Your (23) colleague is?
(24) MR. STEWART: I'm sorry. This is
(25) Jacqueline Hands, my colleague
from Crowell & Moring,
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(1) also representing NAB.
(2) MS. HAND: Jacqueline?
(3) MS. HAND: Hand. H-a-n-d.
(4) CHAIRPERSON JIGANTI: Okay.
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Very good. (5) Thank yes.
(8) MR. STEWART: A point of
clarificatian (7) from yesterday's 'estimony,You talked about a cable (8)
operator who operated a cable system
that would have (8) a contract to carry
WGN. Do you recall that?
(ta) THE WITNESS: Yes.
(11) MR. STEWART: Thdcohtraktybu 'ere(12) talking about was a contract
with, for example, a (13) s'atellite 'etransmitterfor the service of
delivering (t4) WGN.
(15) THE WITNESS: That's correct.
(18) MR. STEWART: Because, under
the (17) compulsory license means that
cable operators don't (18) net 'ontractswith the stationh themselves
to (to) retransmit.
(ao) THE WITNESS: In fact, t'hey'on'
sign (21) them at all, as far as I knew.
(22) MR. STEWART: Right.
(23) ARBITRATOR WERTHEIM: So the
contract (24) would be with the satellite
operator?
(25) THE WITNESS: What is called a
satellite
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(1) common carrier or some other
resale common carrie. (@ It dould bh
microwave.
(3) ARBITRATOR WERTHEIM: So, lt
would be with (4) that carrier not with
WGN.
(5) THE WITNESS: Right. Ifl wantto
carry (8) WGN, I make a contract with
and organization called p) Untied
Video which is the company that puts
WGN on the (8) satellite.
(8) MR. STEWART: And that
agreement would (to) just be for
transporting the signal, eSserltialiy fromm't1)where it is picked up near'hicago'o

the cable (12) operator.
(13) THE WITNESS: That's right.'14)

MR. STEWART: And other
common carriers (15) might, for
example, operate microwhve Iinkh
where they (t8) would provide the same
Idnd of service of delivering (17) a
signal, correct?
(18) THE WITNESS: Yee.i
(19) MR. STEWART: And'in that base,
the cable (ao) operator would'hat/o n5
contract with WGN?
(21) THE WITNESS: Thatts cbrrdct. i

(22) MR. STEWART: Further,ithereare '23)situations in which a cable
operator, let's say in (24) UVest Vb'ginia, 'ouldbuild his own antenna 4n tOp af
(25) a mountain and pick up distant
signals from Pittsburgh
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(1) and bring them in.
(2) In that case, there wouldn't be any
middle (3) man and there wouldn't be

E.ROYALTY FUNDS... xMAx(14)

Any bontrac't with tHe (4) station?
(5) THE WITNESS: That's right. Yes.
(8) The fundamental issue here is that
the (7) stations themselves are
fundamentally passive in this (8)
arrangement.
(8) 'MR'. STEWART: Thank you.
(1o) Next, would you turn please to
pagh 22 of {t 1) pour testimony?
(12) Now, on these four pages
beginning with (13) 22, 'yo6 ha0e
sample program schedule foi'elected
(14) days for two of the super stations,
correct?
(15) THE WITNESS: Yes.
(18) MR. STEWART: Looking Just at the
first (17) 'one for'Sunday, Nbveinber 11
an WGN, do you see at (18) 10t00 p.m.
ih thh left ha'nd boldmn, there is a listing
('18) for news?
(2O) THE WITNESS: Yes.
(at) 'MR'. STEWART: And that program
is not (22) substituted, correct?
(23) THE WITNESS: No, it's not.
{24) 'MR; STEWART: Do you know
whether that is (25) a station-produced
news program that appears orl WON,
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(1) only?
('a) THE WITNESS: When you mean
that it (3) appears on WGN only, it also
appears in the satellite (4) list/ibulion 'of
WGN.
(5) 'MR.'TEWART: Oh, let's be clear
about (8) that. It doesn"t appear on any
other broadcast (7) station in the
country. It's WGN's own n'ews
prog'ram.
(8) THE WITNESS: If that's what it is,
yes. (8) I don't know wttethlsr titat lh
specifically WGN's local (10) news'cast.
(t 1) But'if it Werh, tl1en yes i it Woukl not
('12) appear anywhere disc.'13)

MR. STEWART: All right. And that,
in (14) fact, ie the definition',of our claim
in this (15) proceeding are programs
produced by the station and (18) not
appearing on other stations.
(17) Are you familiar with, Ibokingat ':0,(18) 8:30 and 9:00 a.m., are you
familiar with those (19) programs?
(ao) THE WITNESS: Only to the extent
that I (21) read the program schedUle. I

haven' actually seen (22) any of them in
my own experience to know.
(23) iMRi. STEWART: All right. i But
those (a4) programS are also not
substituted for?
(25) THE WITNESS: No, theytre riot. 'acje441
(1) MR. STEWART: Those programs-
(2) CHAIRPERSON JIGANTI: You are
referring to (3) what, now, 8:00, 8:30
and 9:00?
(4) MR. STEWART: A.M.I

(5) 'CHAIRPERSON JIGANTlt Oh,

Pago 435to Pago 441 (202) 234-4433 NEAL R. GROSS & CO., INC.



BSA 12/06/95: CARP: DISTRIBUTION OF 1990~ 91, & 92 CABLE ROYALTY FUNDS
a.m.
(8) MR. STEWART: Yes.
(7) CHAIRPERSON JIGANTI: Qh, I'm

sorry.
(8) MR. STEWART: So, those
programs if they (9) are not substituted
for, they are among the programs (io)
that are delivered to cable operators
when they carry (11) WGN as a distant
signal.
(12) THE WITNESS: Yes. Distant
signal viewers (13) of WGN could Watch
those programs.
(i4) ARBITRATOR WERTHEIM: That
would be true (15) of all the programs
where you don't have a (1 8) substitution
show.
(ir) THEWITNESS: That's right.
(18) MR. STEWART: And, just looking
at these (is) programs here, do you see
other syndicated programs (20) and
movies that were not deleted'?
(21) THE WITNESS: Yes.
(22) MR. STEWART: Do you seeany-
I guess we (23) don't see any devotional
series on that page. But in (24) general,
stations might also have devotional
series (25) represented by another one
of the claimants here that
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(1) would get delivered as part of the
package of (2) programs?
(3) THE WITNESS: Yes.
(4) MR. STEWART: And, of course,
sports on (5) another Wednesday in
November, 1990, there would have (8)
been a Bulls game that would have
been delivered as (7) part of the
package?
(8) THE WITNESS: Yes.
(8) MR. STEWART: And all these
programs (10) together are what the
cable operator receives when it (11)
carries WGN as a distant signal,
correct?
(12) THE WITNESS: Correct.
(13) AABITRATOR WEATHEIM: Is your
point here (i4) that we cannot tell from
this table which of the local (15)
programs were in fact locally produced
and which were (is) not?
(ir) MR. STEWART: Your Honor, we
will be (18) putting in direct evidence on
WGN and WWOR.
(19) ARBITRATOR WERTHEIM: With
respect to what (20) you are asking this
witness, is that your principle (21) point
you want to elicit?
(22) MR. STEWART: The point that I

am seeking (23) to elicit, thanks for
asking me to explain it, is (24) simply
that the super station signal comprises
(25) programs from all of the
commercial categories
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(1) represented here. So, when it gets
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picked up as a (2) distant signal, it's a
package of programs claimed by (3) us,
claimed by sports, claimed by
devotional and (4) claimed by MPAA.
(5) If you would turn over to page 24,
looking (8) at the WWOR schedule, are
you familiar with the 10:00 m a.m.
program there called Steam Pipe Alley?
(8) THE WITNESS: Again, only to the
extent {8) that I know its title. I have no
knowledge about its (10) content.
{11) MR. STEWART: All right. And
turning over (12) to the next page, are
you familiar with the program (13) listed
there at 10:00 a.m. called Nine
Broadcast (14) Plaza'?
(15) THE WITNESS: I have the same
answer. My (18) understanding is it was
broadcast, but I don't know (17) its
content.
(18) MR. STEWART: And as you have
indicated on (ie) these pages, none of
those programs I'e named were (20)
substituted, correct?
(21) THEWITNESS: That'scorrect.
{22) MR. STEWART: Are you familiar,
based on (23) your background in the
broadcast industry with a (24) network
affiliates programming schedule,
generally?
(25) THE WITNESS: Certainly I watch
network
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(1) affiliate stations and I know
something about them, (2) yes.
(3) MR. STEWART: These two
stations that you (4) have laid out
programming schedules for here are (5)
independent stations, correct?
(8) THE WITNESS: That's correct.
m MR. STEWART: If a station were
affiliated (8) with, for example, WABC in
New York, affiliate with (9) ABC, it'

true, is it not, that there would be a
block (10) of programs during the
daytime and in prime time and (11) an
evening news program that would have
been supplied (12) by the network, by
ABC itself?
(13) THE WITNESS: That's correct.
(14) MR. STEWART: And those
programs are not (15) compensated in
this proceeding?
(is) THE WITNESS: That's correct.
(17) MR. STEWART: But ln addition, on
a (18) typical network affiliate's program
schedule, there (is) would be programs
produced by the station, possibly (20)
syndicated programs, possibly
devotional programs, (21) possibly
sports programs
(22) THE WITNESS: Yes.
(23) MR. STEWART: - in the
non-network time, (24) correct?
(25) THE WITNESS: Yes.
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(1) MR. STEWART: So, when a
network affiliate (2) gets carried by a
cable operator as a distant signal, (3)
there is a similar package of programs
once you take (4) out the network
programs. Programs owned by
different (5) claimants in this
proceeding which the cable operator (8)
picks up and resells to its subscribers?
(7) THE WITNESS: Yes.
(8) MR. STEWART: All right, would
you now (8) please turn to page 28 of
your testimony? This is the (10) table at
the top here that Mr. Lane discussed
with (11) you.
(12) I believe you noted that WTBS was
more (13) distributed nationwide than
the other super stations (14) that you
listed here, correct?
(15) THE WITNESS: Yes. I see what
the (18) evidence here suggests.
(17) MR. STEWART: Ifyoulookatthe
(is) subscriber column in the middle
and add together the (is) same region
and adjacent regions numbers, for TBS
you (2O) get something like 51 per cent
of subscribers within (21) that same or
adjacent region area, correct?
(22) THE WITNESS: Right.
(23) MR. STEWART: If you add the
numbers (24) together for the other
super stations, WGN and WOR, (25)
both coincidentally have 88 per cent of
their
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(i) subscribers as all the people that
receive them as (2) distant signals
within the same region or adjacent (3)
region, is that right?
(4) THE WITNESS: Yes.
(s) MR. STEWART: The numbers are
roughly the (8) same or even higher for
the other super stations m listed below,
is that correct?
(8) THE WITNESS: That's correct.
(9) MR. STEWART: So, for KTVT
which is from (i o) what market?
(11) THE WITNESS: Dallas-Fort Worth.
(12) MR. STEWART: A100percentof
its (13) subscribers, distant subscribers
are within the same (14) region.
(15) THE WITNESS: Y@$ .

(18) MR. STEWART: I would like to
show you, (17) Dr. Lemieux, a printout,
a bound printout and ask you (is) to
take a look at it and tell me if you can
identify (19) what it is'?

(20) AABITRATOR WERTHEIM: Are
you going to (21) have this marked for
identification?
(22) MA. STEWART: I am going to
mark and (23) distribute a page from
this document. But I wanted to (24) give
Dr. Lemieux and his Counsel the entire
document (25) so that he could confirm
the source and what it is.
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THE WITNESS: It aPPears to be a
(2) compilation of reports from the
Cable Data (a) Corporation.
(4) MR. STEWART: Now, the Cable
Data (s) Corporation you'e referred to
already in your (8) testimony, correct?
(7) THE WITNESS: Yes.
(8) MR. STEWART: and that's the
company that (8) compiles the data, the
statement of account data that (1O) is
filed with the copyright office and
makes it (11) available to all the parties
here for use in this (12) proceeding?
(1a) THEWITNESS: Yes.
(14) MR. STEWART: It was data from
Cable Data (1S) Corporation that you
used in preparing most of the (18)
tables in the testimony that you
presented?
(17) THE WITNESS: Yes, all the ones
that have (18) to do with carriage
patterns.
(18) MR. STEWART: Now, I would like
to ask you (2O) to turn to the page I have
tabbed there.
(21) I would like this document marked
as NAB (22) 1990-92, exhibit 1-X.
(2a) (Whereupon, the above-referred
(24) to document was marked as NAB
(25) 1-X for identification.)
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(1) Would you confirm, Dr. Lemieux,
that this (2) document, 1-X, is a copy of
a page from that printout (3) that I have
shown you?
(4) THE WITNESS: It appears to be
identical.
(s) MR. STEWART: Okay. Now, let'
go through (8) just for a few minutes
and identify the different (7) parts of this
printout.
(8) First of all, in the upper left hand (9)
corner there is a date, do you see that?
(1O) THE WITNESS: Yes. The August
15 date you (11) mean?
(12) MR. STEWART: Yes. And you can
use the (13) exhibit; I think it is easier.
(14) THE WITNESS: Okay.
(1s) MR. STEWART: Doyouknow
whether Cable (1 8) Data Corporation
typically identifies the date as of (17)
which the printout is made in that
fashion?
(18) THE WITNESS: Yes. That'
presumably the (18) date that this
particular report was created.
(20) MR. STEWART: Now, Cable Data
Corporation (21) will update it's data as
amended statements of account (22)
are filed, or the like, is that correct?
(23) THE WITNESS: Yes.
(24) MR. STEWART: So, there might be
slight (25) differences, depending on
which date the printout was
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(1) prepared?
(2) THE WITNESS: Yes. It could
differ from (a) the numbers in my report
as a result of that as well.
(4) MR. STEWART: But this data here
is the (5) data that all the parties here
rely on?
(8) THE WITNESS: Yes.
m MR. STEWART: Now, it says 'Next
period (8) 92-2'. Would you explain'hatthat is?
(8) THE WITNESS: That's the second
half of (1o) 1992; the second 'ccountingperiod.
(11) MR. STEWART: And that's the
period that (12) you have used for a
number of your analyses, is that (1a)
correct?
(14) THE WITNESS: Yes.
(15) MR. STEWART: Thenthe next,
under that (1e) August 15 date is a
code, SSF3Call, do you know what (17)
that stands for?
(18) THE WITNESS: I'm hot kurtI I

knowwhat the (18) SS means. The F31 'elieverefers to form 3 systems (2O)
and call means that includes ball~sighs. ~

(21) MR. STEWART: In fact, if you read
to the (22) right of that, what the title of
the printout is, (2a) would you do that?
(24) THE WITNESS: Itis Form
3-Carriage of (25) Signals, apparently,
ranked by the number of full4imtt
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(2) MR. STEWART: Okay. And below
thatarea(a) numberofcolumnsof 'ata.
(4) First, the 'Call Sign'dentifies the
(5) particular station, is that correct?'e)THE WITNESS: Yes.
m MR. STEWART: The second is the
'Channel (s) Number'n Which the
station broadcasts over the air (8) in its
local market, is that correct?
(1O) THE WITNESS: Yes. WTBS is
channel 17 In (1 1) Atlanta.'12)

MR. STEWART: InAtlanta, rlghtl
(13) Now, the next column is labeled
'Type'. (14) Can you tell us what that is?
(15) THE WITNESS: The Il'tatidns ire!
(1e) independents, the 'E'statione are
non-commercial (1 7) educational
stations, and the 'N'tations are (18)
network-affiliated stations.
{18) MR. STEWART: The next two
columns are (2O) community and state.
What community and state are (21)
they?
(22) THE WITNESS: That's the ideation'f

the (23) television statlo'n itself.'24)

MR. STEWART: Now, there are
four (2S) bracketed sets of columns !

labeled, 'Total', 'All
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(1) Distant', 'Full Time Distant', and
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'Local'.
(2) Can you explain w'hat thole are?
(a) THE WITNESS: As we had talked
about (4) earlier this morning, all of the
stations that we talk (5) about here, as
distant signals are also lodal td sojne'8)other broadcast market.
(7) So, if we take the WTBS case, for
(8) instance, if we look under the
humber of cable (8) systems, this r'eport
indicates that there were 2 118 (1O)
cable systems that 'car/iedIWTI3S 6t alt.
(11) If you go to the 'All Distant'olumn,

we (12) find that 2,090 of those
systems carried it on a (1 a) distant
signal basis.
(14) And if you go all thle wLy tb th4
right (1 s) hand side, in the 'Local'olumn,

we find that there (1e) were 34
cable systems that were lobal to WTBS
and (17) carried it on a local basis.'18)

These are all presumably
somewhere in the (19) Atlanta market.
(2o) 'MR'. STEWART: S'o, this is what'ouwere (21) discussing earlier?
(22) THE WITNESS: Right'.
(N) 'MR'. STEWART: That is, that WTBS
is not a (24) distant signal when it is
carried by cable in its (05) local market,
but is a distant signal elsewhere?
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(1) THE WITNESS: Rlghtl,
(2) ARBITRATOR WERTHEIM: What
is the (3) difference between all distant
and full time distant?
(4) THE WITNESS: Ybu'll seh that the
numbers (5) here ar'e identical.'hisis'n

artifact I believe, (8) from an earlier
period of time in the rul'es Where, (7)
befo're the c'han'ge in the signal carriage
rules, cable (8) systems were allowed to
bring in distant signals on a (9) part time
basis, particulaily late hight between,
like (10) 11:00 p.m. and 6:00 ajm. !

(11) They were allowed, for instance, if

one of (12) their local bloalcakt
stations'weht off the air, they (13) were
allowed to bring in Sorhe other station
to fill in (14) that remaining!timh silt oh
their cable system.
(&s) This is what used to bis %lied pait
time'(18) cahiage.
(17) After the cable rules

Were'bolished,part (18) tim'e

carriage,'ssentially,becomes no longer an (19)
issue. And there isn't anything any
longer that (20) coristitutee patt time '.

carriage here.
(21) 'You can see that the numbers are
Identical (22) throughout. so, either
one of those columns is going (23) to
tell you the exact same thing. i

(24) .MR, STEWART: Now, this printout
provides (2S) these data for each
station, ranked in descending
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(i) order by the number of full time
distant subscribers. (2) Do you see
that?
(3) THE WITNESS: Yes.
(4) MR. STEWART: So that WTBS is
carried to (s) some 44 million as a
distant signal, is that correct?
(e) THE WITNESS: Yes.
(7) MR. STEWART: And then WGN to
23 million (s) and some?
(9) THE WITNESS: Yes.
(io) MR. STEWART: Let' shiftone
column to (i i) the leff and look at the
number of cable systems (12) again.
(13) THE WITNESS: Okay.
(14) MR. STEWART: WTBS is carried
by 2,090 as (15) a distant signal and
WGN carried by 1,237. Do you see (16)
that?
(17) THE WITNESS: Yes.
(1e) MR. STEWART: Some of those
1,237 are the (19) same systems that
carry WTBS, of the 2,090 that carry (20)
WTBS, is that correct?
(21) THE WITNESS: Yes. Quite a few
of them. (22) We found that the most
common cable carriage pattern (23) is
to carry those two signals, and that'
done by 25 (24) per cent of the systems
(25) MR. STEWART: Okay. And when
you look at
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(1) distant incidents, or instances of
carriage, what you (2) do is add up
those numbers. If you wanted to find
the (3) total instances of carriage of TBS
and GN together, (4) you would simply
add those two numbers, is that (5)
correct?
(e) THE WITNESS: Yes.
(7) MR. STEWART: That would give
you some (e) idea of the availability of
those two stations in the (9) distant
signal marketplace, nationwide?
(10) THE WITNESS: Yes.
(11) MR. STEWART: Let's look down
the list, (i2) starting with WTBS, and
identify the seven super (13) stations
that you featured in your testimony
here.
(14) THE WITNESS: The first five
system (is) signals, WTBS, WGN,
WWOR, WPIX and WSBK are ali in the
(ie) list of super stations that I

presented. Three places (17) further
down is KTLA in Los Angeles. Then
further (i e) down the page, around the
middle, is KTVT, channel 11 (19) in Fort
Worth.
(20) MR. STEWART: So, it's justabout
at the (21) mid-point of the list.
(22) The first five super stations each
are (23) carried by more distant cable
subscribers than any (24) other?
(2S) THE WITNESS: Those five
stations reach

NEAL R. GROSS & CO., INC.

Page 455
(i) more distant subscribers than
anyone else, yes.
(2) MR. STEWART: With respect to
the other (3) two super stations, some
other stations are carried to (4) more
distant subscribers, is that correct?
(s) THE WITNESS: Yes.
(5) MR. STEWART: Do you know
whether any of (7) the other stations in
that first 20 or 25 are also (e) carried on
satellite or are available on satellite?
(9) THE WITNESS: I don't know the
specific (10) identities. I understand
there may be a couple of (11)
network-affiliated stations in that list as
well.
(12) ARBITRATOR WERTHEIM: Would
you call KTLA (1 3) and KTVT
not-so-super super stations?
(14) THE WITNESS: I'm not going to
(15) characterize them in that way, Your
Honor. If you (15) would like to do so,
you may.
(i7) ARBITRATOR WERTHEIM: All
right. The term (1e) super station
simply means it's broadcast by (19)
satellite, it's carried by satellite'?
(20) THE WITNESS: According to-
yes. I (21) mean, if you look at the
glossary that was submitted (22) on
behalf of the sports claimants, I believe
that's (23) the definition.
(24) ARBITRATOR WERTHEIM: Is that
the way the (25) term is generally used'?
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(1) THE WITNESS: The industry, I

think (2) generally, tends to look at
independent stations that (3) are carried
by satellite as super stations. I think (4)
that's going to be a matter of some
discussion here.
(5) MR. STEWART: I think, Your
Honor, that (e) the Section 119 statutory
definition which applies to (7) the other
compulsory licenses uses the term
super (e) station to refer to independent
stations delivered by (9) satellite and
not net-work affiliates delivered by (1 o)
satellite.
(11) Whether that is the same use in
which the (12) witness is using it or not

(13) I have no further questions.
(14) CROSS EXAMINATION (15) BY
MR. HESTER
(ie) MR. HESTER: For the record, I'm
Timothy (1 7) Hester representing the
public television claimants.
(ie) Good morning, Doctor Lemieux.
(i9) THE WITNESS: Good morning.
(20) MR. HESTER: Let me follow-up
very quickly (21) on Mr. Stewart's
exhibit NAB-1990-92, exhibit 1-X.

(22) If I could take you back to your (23)
discussion of KTLA and KTVT, your
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reference to those (24) two super
stations and where they ranked among
the (25) full time distant subscribers.
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(1) THE WITNESS: Yes.
(2) MR. HESTER: Am I correct in
reading this (3) exhibit that there is an
educational station that is (4) listed,
WVIA that has more full time distant (5)
subscribers than KTLA, the super
station out of Los (e) Angeles?
(7) THE WITNESS: Yes.
(e) ARBITRATOR WERTHEIM: What
station?
(9) MR. HESTER; I'm sorry,
(io) THE WITNESS: Number six
ranked station,
(11) MR. HESTER: WVIAwhichis listed
out of (12) Scranton, Pennsylvania.
(13) ARBITRATOR WERTHEIM: That'
an (14) educational station?
(15) THE WITNESS: That's what it says
here, (ie) yes.
(17) MR. HESTER: Could you clarify by
the (is) reference to educational? Is
that also a reference to (19)
non-commercial stations?
(20) THE WITNESS: Yes. It is a
non-commercial (21) educational
station.
(22) MR. HESTER: So, immediately
behind the (23) five super stations you
list the largest distant (24) signal in
terms of full time distant subscribers as
(25) this non-commercial station out of
Scranton, is that
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(1) correct?
(2) THE WITNESS: In terms of
subscribers, (3) yes.
(4) MR. HESTER: And then following
it a (5) little further down, do you see
also a reference to (e) WTTW, channel
11 out of Chicago'?
m THE WITNESS: Yes.
(e) MR. HESTER: And that is also a
non- (9) commercial station?
(io) THEWITNESS: Yes.
(11) MR. HESTER: And in terms of full
time (12) distant subscribers that ranks
above KTVT, is that (13) correct?
(14) THE WITNESS: Yes.
(15) MR. HESTER: And there is also
one other (ie) non-commercial station
that ranks ahead of KTVT. Do (17) you
see the reference there to KCET out of
Los (1e) Angeles?
(19) THE WITNESS: Yes.
(20) MR. HESTER: In your testimony,
at various (21) points, you discuss
educational stations. Do you (22) recall
that in your testimony?
(23) THE WITNESS: Yes.
(24) MR. HESTER: Am I correct that
those (25) references are to signify
non-commercial stations?
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(1) THE WITNESS: Yes. I believe at
the (2) beginning of the report I refer to
them as non- (3) commercial
educational station and then I refer to
(4) them as educational stations later on
as a short hand.
(5) MR. HESTER: So, for instance, if I

could (8) direct your attention to the
table that we discussed (7) at some
length today, on page 10 of your
testimony, (8) table 5-1 on instances of
carriage; do you have that (9) table?
(io) THEWITNESS: Yes, I do.
(1 i) MR. HESTER: And there is a line
reference (12) to educational. That'
meant to be educational and (13)
non-commercial stations?
(14) THE WITNESS: Yes.
(15) MR. HESTER: What is commonly
referred to (18) a public television?
(17) THE WITNESS: Yes.
(18) MR. HESTER: Let measkyouto
turn back (19) to page 9 in your
testimony, please. I want to direct (20)
your attention, specifically, to the
bottom paragraph (21) on page 9, the
third sentence which reads, "Only (22)
distant carriage of the original super
stations and (23) educational signals
grew during this period." (24) Oo you
see that?
(25) THEWITNESS: Yes, I do.
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(1) MR. HESTER: The period you are
referring (2) to is what?
(3) THE WITNESS: 1989 to 1992. The
second (4) accounting period in both
cases.
(5) MR. HESTER: So, your reference
there to (8) educational signals is again
to non-commercial public (7)
television?
(8) THE WITNESS: Yes.
(9) MR. HESTER: So, your point is
that the (1 0) only two types of signals
that grew in terms of (ii) distant signal
carriage were the original super (12)
stations and public television?
(13) THEWITNESS: Yes,
non-commercial (14) educational
stations.
(18) MR. HESTER: Letmeaskyoulf
that point (16) is also reflected on table
5-1 on page 10?
(17) THEWITNESS: Yes, itis.
(18) MR. HESTER: And if you could
also explain (ia) that, please? Just
describe for the record what your (20)
data show as to the carriage of
educational, non- (21) commercial
television.
(22) THE WITNESS: In the second
accounting (23) period in 1989, we
found 497 cable systems that (24)
carried a non-commercial educational

DISTRIBUTION OF 1990, 91, 8c 92 CABLE
station on a (25) distant basis which
represented 6.8 per cent bf all

Page 461'1)the instances of carriage in that year.,
(2) By 1992, that figure had risen 7.2
per (3) cent to 533 station's cdrrield
cable systems, or 7.2 per (4) cent of the
entire number of instances.
(5) MR. HESTER: And sIgaih, wIien'ou

are (8) talking about the entire
number of instances, you are (7) talking
about instances of distant signal
carriage?
(8) THE WITNESS: Instances of
distant signal (9) carriage,'1o)

MR. HESTER: So, am I right that
this (11) table reflects that in per
centage terms, public (12) television's
distant signal carriage grew by 7.2 per
(13) cent during this period? '14)THE WITNESS: Yes!
(15) MR. HESTER: Going backto the
point that (1e) we Just disoussed,'eside

WTBS and WGN, this is the (17)
only kind of signals for which'you show

'

growth in (18) distant signal'carriage
during this period?
(1 S) THE WITNESS: That's correct.
(20) MR. HESTER: Am I ttight aisb, iri

looking (21) at these figures, and 'let me
focus you on the second (22),
accounting period for 1992 if I could,
that your data (23) here show that the
distant signal carriage of public (24)
television signals was roughly dduble
that of the (25) other super stations you
list here?

Page 462'1)THEWITNESS: Yes. Thatis
correct. (2) Taken togethe'r as' g'oup.
(3) MR. HESTER: So, what I wanted
to do is (4) ask you to simply confirm
the aggregation that you (5) show other
super stations here of WPIX, SBK,
KTLA AND (8) KTVT, and those in the
aggregate amount to distant m signal
carriage of 3.7 per cent?
(8) THE WITNESS: Yes.'a)

MR. HESTER: And public
television, during (10) the same period
is essentiaily double that at 7.2 per (11)
cent?
(12) THE WITNESS: YesJ
(13) MR. HESTEA: letmeaskyouto
turn to (14) page 80 of your testimony,
please. Table 10-1 at the (18) bottom of
the page ls what I wanted to discuss
with (16) you.
(17) Again, you see a reference in the
headings (18) to educational, and again
does that refer to public (19) television, ~

educational, non-commercial?
(20) THE WITNESS: Yes'21)

MR. HESTER: And so this shoes,'f

you (22) look at the columns for 'Other
Super Stations'ersua (23) 'Piubllc

ROYALTY FUNDS xMAX(i@

Television'igures, that essentially
public (24) television, oh av!erase, Was
carried twice as often as (28) a distant
signal ae were the othe'uper htatlonS?
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(1) 'THE WITNESS: Yeah,' tHink 4ve'anmake (2) that-
(3) MR. HESTER: In other words-
(4) 'THE WITNESS: I assume- that'
(8) fundamentally the same relatiohshfp
we saw in the (8) other table, yes.'7)MR. HESTER: 'Thyrse figui'es In
table 10-1 (8) are ultimately derived
from the same data that yo'u (9) shbw in
t'able 5-1?
(1O) THEWITNESS: Yhs. 'Downthe
line data is (11) all the same, yes. '12)MR. HESTER: And the
categorizations that (13) you show in 'able10-1 aie the same categories?
(l4) THEWITNESS: Thesamesix
categories, (15) yee.
(18) MR. HESTER: the'same siiX

categories you (17) show in table 5-1?
('s) THE WITNESS: Yes.
(19) ARBITRATOR WERTHEIM: The
change that Mr. (2O) Hester just asked
you about, or rather the comparison,
(lai) is rathef drdmatically diffefent,'s it
not, between (22) the top 50 arid tlie
smaller stations?
(23) The smaller the station, the greater
the (24) gap with the educational?
(25) THE WITNESS: The smaller the
market.
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('1) 'ARBITRATOR WERTHEIM: Yes.
(2) THE WITNESS: Yes.
(3) ARBITRATOR WERTHEIM: And in
the stop 50 (4) they are about equal?
(8) THE WITNESS'lss I

(8) ARBITRATOR WERTHEIM: Thank
you.
(7) MR. HESTER And thisn belolw tlie
top 50 (8) there is a differemce in terms
of the per centage bf (si) calrriage 4f
educational and non-commercial as
compared (io) as to the other super
stations?
(11) THE WITNESS: Yes.'12)

MR. HESTER: The comparison
that I had (13) drawn before, asking you
to agree with me that, on (14) average,
the carriage of public television signals
was (15) twice that of the other super
stations was based on a (is) reference
to the bottom line, reference to all, (17)
systems? '18)THE WITNESS: Tihatiis correct.
(19) MR. HESTER: And doyouagree
with'me'that (2o) that shows, on
average, looking at all Isystemls, tAis (21)
reflects that public'television signals
were carried (22) twicei as often distant
signals in comparison,'to the (23) other
super stations?
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(24) THE WITNESS: I would saythatis
a fair (25) interpretation, yes.
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(1) MR, HESTER: Letmeaskyouifi
could to (2) direct your attention to
page 31, table 10-2.
(3) Again, this is a table that you have
(4) discussed before, It shows the
patterns of distant (5) signal carriage
that you have observed by reviewing (5)
the statement of accounts?
(7) THE WITNESS: Yes.
(5) MR. HESTER: I wanted to ask you
if you (3) could, to again confirm that
the references to EDUC (1O) that appear
starting at number 11 and continuing
on (1 i) for several of these. I take it that
is a reference (12) to public television
signals?
(is) THE WITNESS: Yes,
non-commercial, (14) educational
stations.
(15) MR. HESTER: So, ifl focused on,
let's (ie) say, item 13 in your listing
here, this is a pattern (17) that you
observed, of distant signal carriage of
WTBS, (18) WGN and then you list an
educational signal.
(19) THE WITNESS;. Yes.
(2O) MR. HESTER: That would be a
reference to (21) public television
signals being imported as a distant (22)
signal?
(23) THE WITNESS: Yes.
(24) MR. HESTER: Okay. Ifyouwill
accept my (25) math, would you agree
with me that one could add
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(1) together the per centage of systems
in your patterns (2) here that show
some distant signal carriage of public
(3) television signals and determine the
per centage of (4) systems are that
imported a public television signal? .

(5) THE WITNESS: Yes, plus some of
them are (5) also in the 'Other Patterns'ategory

at the bottom.
m MR. HESTER: Okay. If we focus
on those (8) that you list in your top 25
signal patterns, would (9) you agree
with me that numbers 11, 12, 13, 14, 15,
16, (i o) and 19 from among your top 25
all show a pattern of (11) importing a
public television signal?
(12) THE WITNESS: Yes.
(13) MR. HESTER: And in the
aggregate, those (14) patterns add to
12.7 per cent. You can check my math
(is) if you want, but the way that I have
derived that and (16) I will represent to
you that I have derived it by (i7) adding
together the 'Per Cent of Systems'olumn.

(i s) Do you agree with me?
(19) THE WITNESS: Yes,12.7.
(20) MA. HESTER: You are better at it

than I (21) am.
(22) The 12.7 number reflects the per
cent of (23) systems, aggregated
together from among these top 25 (24)
that show a public television signal?
(25) THE WITNESS: Itisthe sum of
2.5, 2.4,
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(1) 2.1, et cetera.
(2) MR. HESTER: Okay. Now, you
mentioned (3) earlier in your testimony
today, an example out of the (4)
Washington market in which the
observation was that (5) the cable
system here in Washington, D.C.
imports (5) network-affiliates as distant
signals from Baltimore.
m Do you recall that?
(8) THE WITNESS: I believe that'
true.
(8) MA. HESTER: Am I right that
taking that (1o) example a step further
along the lines of Mr. (ii) Stewart's
discussion, am I right that in that
example (12) the network affiliate
programming coming from (13)
Baltimore would be different from the
network (14) affiliate programming
found on the local station here (15) in
the district?
(ie) THEWITNESS: Inthe
non-network portion (17) of the day,
yes.
(is) MR. HESTER: There would be
some elements (is) of the programming
that would be the same on the (20)
network affiliate being imported from
Baltimore as (21) contrasted with the
local affiliate. But some amount (22) of
the programming would be different?
(23) THE WITNESS: Yes.
(24) MR. HESTER: You had discussed
yesterday, (25) the distant signal
equivalents that apply to the
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(1) royalty computations with respect to
independent (2) stations, network
stations and non-commercial (3)
stations. Do you recall that?
(4) THE WITNESS: Yes.
(5) MA. HESTER: And your testimony
was that (5) the distant signal equivalent
for an Independent p) station is 1 and
the DSE for a network affiliate is (s) .25
and for a non-commercial station it is
.25. Is (9) that right?
(io) THE WITNESS: Yes.
(ii) MR. HESTEA: And those distant
signal (12) equivalents were included by
Congress in the original (13) copyright
legislation during the 1970s, is that your
(14) understanding?
(i5) THE WITNESS: Yes.
(is) MR. HESTER: Has there been an
effort to (17) calibrate those distant
signal equivalents since that (1 5) time?

(ie) THE WITNESS: Not that I know of.
I (20) believe they are frozen by statute.
(21) MR. HESTER: Right. So there
have not (22) been on-going
adjustments in the DSE rates to take
(23) account of market conditions?
(24) THE WITNESS: No. They are the
same rates (25) that we used in the 1978
proceeding.
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(1) MR. HESTER: I take it you would
agree (2) that a cable system could well
pay a royalty rate that (3) is substantially
below the value that it would place (4)
on a given distant signal?
(5) THE WITNESS: If you are asking
me if I (6) think that the compulsory
license rewards copyright P) holders to
the full value of their programming, I'd
(5) say the answer to that is no.
(8) MR. HESTER: And that a cable
operator (1O) could well be paying less
than the value it places on (11) a given
signal?
(12) THE WITNESS: That is certainly
possible.
(13) MR. HESTER: Thankyou. Those
are all the (14) questions I have.
(15) CHAIRPERSON JIGANTI: Any
other cross (is) examination?
(17) MR. COSENTINO: Your Honor, I

have about (15) twenty minutes worth of
questions.
(19) CHAIRPERSON JIGANTI: We will
break now. (2O) Yesterday was the first
day had here and I didn't know (21) If an
hour was enough time for you to have
lunch. Is (22) it a sufficient amount of
time?
(23) All right, we will meet back here in
an (24) hour.
(25) MR. GERSCH: Your Honor, I

wonder if I
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(1) could raise a couple of
housekeeping issues; if you (2) would
prefer to take them up after lunch, we
could.
(3) CHAIRPERSON JIGANTI: It would
be a good (4) time now because we
could discuss them at lunch.
(5) MR. GERSCH: There are a number
of motions (5) with respect to Mr. Bortz
who will be the joint sports p)
claimants'ext witness and we
wondered if the Panel (8) had ruled on
those motions?
(9) CHAIRPEASON JIGANTI: We
have ruled on (io) them. They are In the
process of being typed and (1 1)

explained.
(12) Do you need them before Mr. Bortz
(13) testifies?
(14) MR. GEASCH: I guess it depends
on what (15) they are.
(is) CHAIAPEASON JIGANTI: Can we
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talk Io &'~ &i 4 C &".p ~clash about
that?
(18) MR. GERSCH: Sure.
(19) CHAIRPERSON JIGANTI: After
lunch we will (2O) address that.
(21) Okay. Anything else'? Any other
(22) housekeeping matters.
(23) MR. GERSCH: The otherissue is
just one (24) of maybe just a question of
formality. I would like (25) to be clear
on when an exhibit is admitted.
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(1) My understanding is basically, an
exhibit (2) is not admitted until the Panel
says so. I believe (3) there is a
reference by one of the counsel's to an
(4) exhibit having been admitted
yesterday, which was (s) never offered
into evidence.
(e) I would just like to be clear on what
the p) ground rules are.
(5) CHAIRPERSON JIGANTI: That's a
good (9) question. We began
discussing it before we resumed (1 o)
here a while ago.
(11) My understanding of it was that
there was (12) something procedures
concerning the admission that (13)
would be different from ordinary court
proceedings. (14) I may not be accurate
on that and I would like to (1S) check it
aut before we address it.

(1 e) Two things we have to address
after lunch (17) are the motions and the
question of when a matter is (15)
admitted as an exhibit.
(19) MR. NEIMAN: Just related to that,
Your (2O) Honor, there were two
cross-examinatian that were used (21)
in connectian to Dr. Lemieux's
testimony. One is the (22) NAB's exhibit
1-X; I would like to have the entire (23)
copy put into the record.
(24) And the other is the program
suppliers. (25) I just want to make clear
that under the rules, my
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(1) understanding is that is not in as
substantive (2) evidence until they put
that sponsoring witness (3) forward.
(4) CHAIRPERSON JIGANTI: That
was exactly the (s) nature of our
conversation, before we broke here. I

(5) will address those immediately after
lunch.
p) Mr. Stewart, do you have a
question?
(5) MR. STEWART: Yes, Your Honor, I

would be (9) happy to provide the
remainder of the listing of which (1O) I

provided the first page as exhibit 1-X.
I'd ask to (11) please not provide all the
data for all the years in (12) this printout.
It is bulky and unnecessary.
(13) CHAIRPERSON JIGANTI: Okay.
We'l discuss (14) that.
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(15) MR. HESTER: Your Hon'or, I'ave
one (1e) specific suggestion. There
was a discussion yesterday (17) of the
form of account that we worked on for
some (15) amount of time and I thought
it might be appropriate (1I)) to'ma'rk that;
that would be my suggestion.
(20) CHAIRPERSON JIGANTI: The way't

was (21) introduced yesterday, it was
suggested that the Court,'(22) the Panel
could take judicial notice of it.,

(23) But you prefer to have it marked as
an (24) exhibit?
(25) MR. HESTER: Well, I thihktliat 'ateron
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(1) it might be difficult to find it. Years
from now we (2) might all be gray and
trying to find this again, I (3) hate to say.
(4) CHAIRPERSON JIGANTI: I'm
inclined to (s) agree with you. I think it
should be marked as an (4) ekhibIt.
(7) That was brought about by Mr.
Lane?
(5) MR. HESTER: Yes.
(9) CHAIRPERSON JIGANTI: The last 'umber

I (1O) have for you is number 8
so those would be numbers 9 (11) and
10.
(12) MR. LANE: All right. Justso the
record (13) will be clear, I will make SA 1

and 2, the short form, (14) the statement
of accaunt number 9, and the form 3.
(1s) (Whereupon, the above referred'1e)

to documents were marked as PS
(17) exhibits 9 and 10 for (19)
identification.)
(19) CHAIRPERSON JIGANTI: With
thatinmind,(2O) wewillsleybulhorle 'our.

(21) (Whereupon, the proceedings
were recessed (22) at 12:09 p.m.)
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(1) A-F-T-E-R-N-0-0-N
P-R-0-C-E-E-D-I-N-G-S
(2) (1:14 p.m.)
(3) CHAIRPERSON JIGANTI: I guess
there's no (4) reason to interrupt 'r.Lemieux'stestimony, We can (5)
cover those other matters'later on, and
let (e) Dr.Lemieux be relieVed for a little
while.
(7) THE WITNESS: Thank you, Your
Honor.
(5) MR. COSENTINO: Dr. Lemieux,
my name is (9) Victor Cosentlno, I'm
representing the Canadian (1O)
claimants here today,
(11) CROSS EXAMINATION
(12) BY MR. COSENTINOI;
(13) Q Dr.Lemieux, can ydu alpen
Program (14) Supplier, Exhibit10-IX, I

which is the Statement of (1 S) IAceouht, 'orm3.

(1e) A What exhibit number did you
refer to?

E AOYALTY FUNDS... xMAxap)

(17) Q 10-X. I think here on page 10 it
(18) describes the DSE values for the
different signai (19) typhus. '2o)A Yes.
(21) Q Can you tell me how'forhigvl
signals are (22) treated under this DSE
schedule?
(23) A They'e treated ItheI sarise lay
as (24) independent stations, 'and
they'e got full'1.0'SE.
(25) Q So turning to NAB
Exhibit1-X-And also,
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(1) we'e heard that American stations
are marked as W (2) something or K
somhthing. 'Canadi'an stations, how are
(3) they designated?
(4) A They have a call sign that I

begins with C.
(s) Q So all Canadian stations would
have that (e) call sign as the first letter?
(g A I believe so, yea.
(9) Q And if you'd look in Exhibit1'-X
down the (9) column here can you find
a Canadian station for us?
(to) A Sure.'BUT in Vancouver Is
the first one.
(11) Q And the designation of type is I.

(12) A Yes.
(13) Q So the only way we'l be able to
tell (14) Canadian stations from otiier
independent stations is (1 s) by the call
sign Itself, essentially.
(1e) A That's how l did, yes.
(17) Q And while we haVe this exhibit
aut, CBUT (15) is listed here as the
seventh, in terms of full-time (19)
distance subscribers'
(ko) A I believe that's right.
(21) Q And that follows immediately
after'the (22) first five super stationa and
the educational statian (23) out of
Scranton?
(24) A Yee.
(25) Q And CBUT has more subscribers
than two of
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(1) the super stations that are delivered
by satellite, is (2) that correct?'3)'A Yea. '4)Q Going back to the SItatemeht of
Account (5) form, I have some more
questions about how royalties'(5) are
calculated here. I think we got into that
p) yesterday somewhat and I want to'xploreit a little (s) further.i
(9) First of all, the Statement bf',
Account (1O) form refers to base rates
fees. Is that the same as (11) basic
rbyaitiea as'it appears on your exhibits?
('12) A You Wartt to show me where
that mls? i

(13) Q Sure. Ifyoulookatthetop of
page11 (14) it says computing-
(15) ARBITRATOR WERTHEIM: Which
exhibit number (1e) are you referring to
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now?
(17) MR. COSENTINO: Exhibit 10-X

again, Your (1s) Honor.
(19) ARBITRATOR WERTHEIM; Thank
you.
(20) MR. COSENTINO: At the top of
page11 it (21) says computing the base
rate fee. I just want to (22) clear up that
terminology.
(23) THE WITNESS: Yes, I'm usually
referring (24) to what we refer to
typically as basic royalties is (26) what
is discussed here as the base rate fee.
I might
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(1) add that ail Form 3 cable systems
have to pay some (2) royalty, even if

they don't carry any distant signals (3)
at all. That's what's meant here by the
minimum fee. (4) That compulsory
license requires the payment of a (5)
royalty fee for the right to carry a signal
even if (6) one is not carried at all. So
there are a few I (7) believe, maybe a
couple dozen systems that are filed (s)
on Form3 but don't have any distant
signals but (9) nevertheless will pay a
royalty.
(10) BY MR. COSENTINO:
(11) Q And that royalty is equivalent to
the (12) first full DSE on the sliding
scale?
(13) A Yes, I believe so.
(14) Q In this form, in calculating the
base rate (1s) fee, it also discusses
partially distant signals, Can (16) you
explain what they are?
(17) A Sure, I'l try.
(18) Imagine we have a cable system
that's (18) located on the edge ot the
35 mile zone of a local (20) broadcast
station. So let's take an example.
There's (21) a cable system in
Atlanta, that's not in the city ot (22).
Atlanta, but let's say is in a relatively
distant (23) suburb. Part ot the cable
system is inside the (24) 35miio zone;
part of the cable system is outside
the (2s) 35mile zone. The operator io
required to pay
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(1) royalties for the carriage ot WTBS,
even though WTBS (2) would bo a
local signal within the 35milo zone
there (3) are some subscribers for
whom it's distant and for (4) those
subscribers a royalty foo io required.
That's (s) what's meant by partially
distant. It typically (8) refers to
systems that have some of their
subscribers (7) within the 35miio
zone of a TV station and some of {s)
their subscribers the 35mile zone of
a TV station and (9) some ot their
subscribers are outside the 35 milo
(10) zone, so it's sitting on tho border
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of the market.
(11) Q So a system that had some
partially (12) distant subscribers to
calculate base royalties it (18) would
break apart its group of subscribers
into one or (14) more groups?
(16) A Yes. The operator has to
designate how (16) many subscribers
are in each of-It could be a (17)
number of different categories
depending upon how many (18)
different stations overlap here and
so forth. But (18) eventually you end
up with some number of so called
(20) partially distant groups for which
a royalty is (21) required.
(22) Q And then for each of those
partially (23) distant groups the cable
operator looks at what (24) signals are
just distant to those groups?
(25) A That's right.
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(1) Q And the process of calculating
base (2) royalty is the same?
(3) A Right. It's only for that portion
of (4) gross receipts that comes from
that subscriber base.
(s) Q Right. So they'e only paying
base (6) royalties for signals that
subscribers receive (7) distantly, so
they'l never have a subscriber who'
(8) got a local signal paying a base
royalty-
(8) A That's correct.
(1o) Q — because they'e cut out of that
group?]
(11) A Yes. I believe the way this
happens in (12) practice is they
calculate a fractional DSE so that if
(18) ten percent ot their subscribers
are partially distant (14) they would
calculate a .IO DSE for an
independent (1 S) station that*s
carried on this basis.
(16) Q Do they do that or does Cable
Data (17) Corporation do that?
(1 8) A No, the operators do it when
they file (19) Form3.
(20) Q If you'l look at page18 of the
DSE (21) schedule, Exhibit10-X. This
would be the area where (22) they break
it into their individual communities or
(23) individual subscriber groups,
correct?
(24) A Yoo.
(25) Q And then the list only the signals
that
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{1) were distant in that subscribers
group.
(2) A Yoo.
(3) Q And what the DSE was for that
group. And (4) they total it up, and then
they calculate the base (s) rate which is
the basic royalties.
(6) And if you look on the proceeding
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Page, (7) page17, it tells us how to
compute the base rate fee (8) for each
subscriber group?
(9) A Yes.
(1O) Q Do you see that?
(11) A Yes.
(12) Q And then it says at the bottom,
on the (18) last part, it says, computer
base rate fee for each (14) subscriber
group using the formula outlined in
BiockB (1S) of Part8.
(16) Could you read that and tell us is
that (17) the normal way of computing
the basic royalties'
(18) A I believe so, yes.
(18) Q Okay So they just pretend that
for the (2o) purposes of this that each
subscriber group is its own (21) little
system?
(22) A That's more or less correct,
yes.
(23) Q And then they sum up all the
base fees.
{24) A Right.
(25) And actually now in response to
your other
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(1) question I guess, it's not the case
that they provide (2) these fractional
DSEs, that's actually done by Cable
(3) Data Corporation.
(4) Q Turning to Cable Data
Corporation. They (s) take the
Statement of Accounts and pull from
them the (6) information that you used
ultimately to come up with (7) the basic
royalty rates that you use in your report.
(8) A That's correct.
(8) Q And if we go to the Joint Sports
(1O) Exhibit2, your report-If we go to
page13. It is (11) 6.I (12) When you
allocate royalties to a specific (13)
signal such as WTBS, you do that using
the data from (14) cable Data
Corporation, is that correct?
(15) A Yes, that's the basic data
that's (1 6) involved. For systems that
carry a 3.75 signal I (17) allocate
basic royalties in the way that we
discussed (1 s) earlier in the
discussion about 3.75 allocations.
(19) Q Then could you explain-and I

think you (2o) touched on this yesterday
actually, but can you (21) explain how-
Say a system has, I think your example
(22) was, an independent, a Canadian,
an educational, and (23) a network
aNIiate, using that DSE schedule that
we (24) looked at already, it generates a
certain amount of (25) fees, $25,000.
How would the Cable Data Corporation
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(1) data break that out?
(2) A It would allocate 410,000 to
both the (3) Canadian and the
independent station, and $2,500 to

Page 476 to Page 482



ssa 12 06i95: CARP.: D

(4) tAe network affiliated station and
the non-commercial {5) educational
station.
(8) Q And using Cable Data
Corporation's data (7) you would know
exactly which signal the independent
(8) was; you' knowif itwas WTBS or
WGN.
(9) A Yes.
(io) Q Soyou could sum up all thefees
that Tom (11) Larson generated-that
Cable Data Corporation for (12) WTBS.
(13) A Yes.
(14) Q And that's essentially what this
Is.
(15) A Yes.
(ie) Q Is this method attributing the
basic (17) royalties'? I mean is it a
reliable method? What does (18) it give
us? It's not really an average, is it?
What (19) does it present Us, in terms
of, how do we get from (2O) the money
that goes in to what's here?
(21) A Basically we'e looking at how
carriage (22) generates royalties. So
I carry a full-time, distant (23)
independent station, and that's the
only signal I (24) carry then all the
royalties that I pay would (25)
presumably be paid for that signal. If
I carry two
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(1) full-time distant independents,
then those two signals (2) because
they each have 1.0 DSE would each
have (3) generated half of the total
royalty payment.
(4) Q And this is the method that
Cable Data (5) Corporation has come
up with to allocate this?
(8) A I believe this was even used by
people (7) prior to Cable Data
Corporation in the 1978 and '79 (8)
proceedings.
(9) Q And it's the procedure we all rely
on to (1O) figure out how much is
allocated'
(11) A It hae been customary in the
past, yes.
(i2) Q Now in your report, page19
please. The (is) sentence actually
starts at the bottom of page18,"In (14)
contrast independents carried the base
grade cost (15) cable operators on
average only 4 to 13cents per (ie)
subscriber per month. The cost for
network affiliate (17) has ranged from 1

to 3.25 cents.'18) Can you read the
next sentence, please, out (19) loud.
(2o) A No single figure can be given
for basic (21) royalties because they
are assessed on a sliding scale (22)
depending on the total number of
distance signals (23) carry."
(24) Q And can you explain what you
meant by (25) that?
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(1) A Yee. Whereas before we sa'y,
in the other (2) half of the paragraph I

say that, because 3.75 signals (S) are
assessed at the 3.75 rate we can
calculate that (4) that trhnslatetII into '0centson average'per'ignali(5) per 'ubscriber.But signals carried at
the basic rate (8) are paid for in a
declining scale, so that the first (7)
signal that's carried is charged at the'893percent(8) rate; the second
through fourth signal is charged at
(9) a somewhat lower rate, and'ignalsafter the fourth (1O) signal are
charged at an even lower rate. So
there's (11) not a unique'umber that'e

could say is what the cdst (&2) of
a particular signal is. ItIdepends I

upon where it (1S) is and how many
signals are carried ovei'all.'14)

Q Right. Andyou're'getting'those 'ates,(15) .893, from Exhibit1 0,
pageii'?
(1e) A They'e statutoryi,
(i7) Q I'm looking at page11.
(18) A I believe that's right.'t 'the'op.of.(19).page11 of Prbgrltm 'uppliers10-X there's block called
(2o) "Computing the Base Riate',Fe»",
and they give the (21) percentage
royalty rates for the first DSE, the (22)
second, third and fourth DSE, andI
then ones beyond (2S) numberfour.
(24) ARBITRATOR WERTHEIM: What
page is that, (25) pleaee?
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(1) THE WITNESS: Page11 of
Program (2) Suppliers, 10-X.
(3) ARBITRATOR FARMAKIDES: AII

right. Let me (4) understand this.'ou'e

saying to us, as I understand (5)
the other witness did too, that there was
a base rate (e) applied to any cable
system that picks up a signal, m that is
able to pick up a signal whether or not it

(8) picks up a signal.
(9) THE WITNESS: All cable systems
are (1o) required to pay a compulsory
license.
(11) ARBITRATOR FARMIAKlbES: That I

base rate is (12) calculated on a furmula
provided by law.
(13) THE WITNESS: Yes.
(14) ARBITRATOR FARMAKIDES: The I

gross receipts (15) will change In
accordance with-The gross receipts
(ie) determine what that basal feel will
be?
(17) THE WITNESS: That's rlghti.
(18) ARBITRATOR FARMAKIDES: Now
in addition to (19) that you have a 3.?I5?
(2o) THE WITNESS: Yes.
(21) ARBITRATOR FARMAKIDES: That
is calculated (22) on another forrrIula
given by this particular exhibit, (2s) this
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SA-3.
{24) THE WITNESS: Y'es.
{25) ARBITRATOR 'FAAMAKIDES
Have you said
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(1) gnythingl different from that at any
time? That's what (2) I understood you
to say.
(3) THE WITNESS: Yes.
(4) ARBITRATOR FARMAKIDES: Is
there ariything (5) different that you
have in inind, counsel?'8)

MR. COSENTINO: No. I'm just
trying to (7) clarify Some of'this.
(8) THE WITNESS: I guess what'
being (9) discussed hei'e ie the fact that,
i'f we look at the (1O) bable fund an8
forget about the 3.75 fdr a JnoItient, (1'I)
Ilvhe'n ro'yaltles are calculated the
royalty rate that's (i 2) paid for a
particular si'gnal declines the more
signals (13) the operatIlIr ckrrids. 'i4)ARBITRATOR FARMAKIDES: Yes,
that"s clear. (15) w; That's all that was
being said.
(ie) ARBITRATOR FARMAKIDES:
That's all.
(17) MR. COSENTINO.'II.LeIInietIx,
one question (18) on this. In the past
hasn't the tribunal treated the (19)
different fees generated by each class
royalty as a (20) differejit fIjnd,~ 3.7I5
fund, the basic royalty fun'? (2i) And
people have asked in their'claims 'for a
certain (22) percentage of different
funds?
(23) THE WITNESS: Yes.
(24) MR. COSENTINO: And isn't part
of that (25) just because they'e
calculated differently aind it's i

'Page 487
(1) easier to calculate and han'die them
differently as (2} separate itemis, oir is I

there some other reason for (3) keeping
them separate?
(4) THE WITNESS: Well there's 'ifferent(5) eligibility in the 3.75 fund
than there is in the (8) basic fuhd.'omeclaimants have ho eligibilit}? in
the m 3.75 fund. And there may be
liffsirenhes'In the-Andi (8) theIie
certainly are difference in the
bomposition of (9) signal carriage in the
3.75 fund from the basic fund. (1O) Not
all signals that are carIiied iin tlte Hasie
fund (1 1) also get carried on the 3.75
basis. So to the extent (12) to'whi'ch
thoSe difference and the uompoeitian
of (13) signals reflects differences in
contentthenthereImag (14) allso 6e I

reasons for having difliereht atvarls. i

(15) BY MR. COSENTINO'.
(ie) Q Coming back to this page19,
where you say (i 7) thai avtlIrage of only
4 to'13oente per subsItribhr plsr (fs) i

month, how did ydu cbme upIwith this
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range of 4 to 13? (i 9) Just roughly. You
don't have to recompute it here.
(20) A Right.
(21) Q I mean how would you come up
with a (22) minimum and a maximum
general'
(23) A I believe what I did was find
the average (24) number of OSEs.
Well no. I think what I did was I (25)
found the average gross receipts
and then applied the
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(1) rates in the statute, so that the
13cents refers to (2) .893 percent of
the gross receipts of an average (3)

system, and the 4cents applies to the
.265 percent.
(4) Q So you could calculate a
maximum and (5) minimum by saying,
okay, this is the top of the scale (6) and
this is the bottom of the sliding scale,
and the (7) most that could be paid for a
signal would be this (6) .893 percent
and the least that could be paid is the
(9) .265.
(10) A Right.
(11) Q Dr.Lemieux, I want to change
topics a (12) little now. On page28 of
your report, this concerns (13) regional
distribution of flagship stations and
super (14) stations. Taking a step back
from this, you testified (15) earlier today
about how distant signals are (16)
transmitted. I think we heard three
ways; satellite, (17) microwave and
antenna on a mountain.
(16) Is that the basic method? Is that
going (19) to really cover most of it?
(20) A I believe so, yes.
(21) Q Are you aware of limitations in
antennas (22) or microwave
transmission that might make it (23)
unfeasible for a signal to be transmitted
distantly (24) over great distances, Say,
a system in San Diego (25) could not
pick up over the air a Boston signal,
right?
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(1) A No, it couidn't.
(2) Q And probably the same with
microwave?
{3) A No, microwave I don'
necessarily think (4) would be the.
case but I don't really know, I'm an
(5) engineer.
(6) Q But would limitations of that type
on over {7) the air transmission,
whether it's by VHF or by (8)
microwave, could that possibiy account
for why non- (9) super stations have
such heavy carriage within the (10)
same region, just that it's more easy to
get the (i i) signal in the same region?
(i2) A That may be a reason, yes; I

don't think (13) it's the only reason.
(14) Q And I think earlier today you
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attributed (15) the success of super
stations to the carriage of (16) sports
and their presence on satellite.
(17) A Yes.
(16) Q Is that correct'? And TBS seems
to be the (19) lead super station by far.
Is that a fair-
(20) A That's a fair characterization,
yes.
(21) Q Do you think there are other
reasons (22) besides sports carriage
and satellite carriage that (23) TBS
might be so successful?
(24) A There may be.
(25) Q Are you aware of-TBS is owned
by Turner
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(1) Broadcasting, is that correct?
(2) A That's true, yes.
(3) Q And don't they also own TNT
and CNN?
(4) A Yes.
(5) Q And CNN Headline News?
(6) A I believe so, yes.
(7) Q And I think the Cartoon
Network?
(6) A I think so, yes.
(9) Q Could the possibility of
packaging (i 0) arrangements whereby
someone carries TBS they get a (11)
better deal on these other networks,
could that kind (12) of thing effect the
carriage of WTBS on a national (13)
basis?
(14) A I'm not really the witness to
ask this (is) stuff, I don't know.
(16) Q Well, you are suggesting though
that there (17) are reasons that these
are carried so much, and you (is) did
analysis on why WTBS was so
important, and it's at (16) the top of all
your charts. Have you looked at any
(20) other reason other than just sports?
(21) A No, I didn't see my role here
as trying to (22) characterize why
cable operators make the decisions
(23) that they do. There's going to be
a lot of other (24) evidence in the
tribunals before the panel to discuss
(25) that.
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(1) Q So on a similar basis have you
considered (2) the effect that say cable
system ownership, Turner (3)
Broadcasting would have on whether or
not the cable (4) systems would carry
it?
(5) A No, I didn't look at any of
these kind of (6) issues.
(7) CHAIRPERSON JIGANTI:
Dr.Lemieux, would (8) there be any
relationship between a station and a (9)

system and a tie in arrangement from
selling-the (10) relationship between
the station and the cable network (11) of
joint ownership, and the selling of the
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cable (12) network program which is in
cable systems and TBS?
(13) THE WITNESS: I honestly don'
know, Your (i4) Honor. There may be,
but I'm not-I don't know (15) enough
about the contractual arrangements
that WTBS (16) has with its client
systems. As I say, I suspect {17) there
are other witnesses that are going to
testify (16) that wou!d know about this
than I do.
(ie) MR. COSENTINO: Well,
Dr,Lemieux, I think (20) that's all I have.
(21) ARBITRATOR FARMAKIDES: Can
I raise a (22) question?
(23) Counsel, you asked the witness
whether or (24) not there were three
methods of transmission; mountain (26)
top, the microwave and satellite.
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(1) Why did you omit these optic fibers,
(2) because they would automatically
put them through a (3) cable system?
Assuming now that these new optic (4)
fibers are going to be carrying
tremendous amounts of (5) these
signals, you exclude them because
they are in (6) cable form? Is that what
you were suggesting?
(7) THE WITNESS: No, I just don'
think {6) they'e a common method of
distributing distant (6) signals. I may be
wrong, but I don't believe so.
(10) ARBITRATOR FARMAKIDES.'AII
right. That's (11) good enough. I just
want to know.
(12) ARBITRATOR WERTHEIM: Were
you referring (13) to over the air
signals?
(14) THE WITNESS: I'm referring to,
right, the (15) importation of distant
signals.
(16) ARBITRATOR FARMAKIDES: And
insofar as (17) you'e concern that
means over the air signals?
(16) THE WITNESS: Right. What I

mean by a (ie) distant signal is a
broadcast station in some other (20)
market.
(21) ARBITRATOR FARMAKIDES:
Thank you.
(22) MR. COSENTINO: That'sall.
(23) CHAIRPERSON JIGANTI: Any
further cross (24) examination?
(25) MR. CAMPANELLI: The
Devotional Claimants
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(1) have no questions.
(2) MR. NEIMAN: We have very very
briefly, (3) director.
(4) REDIRECT EXAMINATION

(5) BY MR. NEIMAN:

(6) Q Dr.Lemieux, do you have NAB

Exhibit1-X m in front of you?
(8) A Yes.
(9) Q Take a look at this exhibit. What
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order iioi are these st@lans listed in

here?
(11) A They are listed by the total
number of (12) distant cable
subscribers that are able to watch
them.
(13) Q And I notice that there's a
column, Total (1 4) Fee Gen. What does
that refer to?
(is) A In Larson's parlance it's the
sum of ail (is) basic and 3.75 percent
royalties that he has allocated (17) to
those signals.
(18) Q And he does that based on the
way the (18) cable operators fill out their
forms?
(2o) A Right. He doesn' do any of
the (21) reallocation of basic and 3.75
royalties that I do for (22) systems
that carry a 3.75 signal.
(23) Q Okay. But looking at the total
Fee Gen (24) column, on this page what
system had the highest total (2S) fee
generators?
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(i) A What signal?
(2) Q Whatsignal? Yes. Thankyou.
(s) A WTBS.
(4) Q And about what was its total?
(s) A Just short of $40million.
(8) Q And what was the next one?
P) A WGN at $20million, and then
WWOR at (8) $10million.
(8) ARBITRATOR WERTHEIM: Are
you looking at (1 0) Total Fees
Generated?
(ii) rHE WITNESS: I'm looking inthe
Total Fee (12) Generated column. It'

the sixth or seventh column (13) over in
the middle of the page.
(14) ARBITRATOR WERTHEIM: Oh, I

see, the other (is) one is just local fee.
(18) THE WITNESS: Right. There's a
local (17) column, and Mr.Larsan fails to
give us enough room (18) here to see
this space between the subscriber
number (ie) and the beginning of the
fee number.
(20) MR. NEIMAN: And then the next
two down (21) are PIX and SBK about
$1.5million each?
(22) THE WITNESS: Yes.
(23) BY MR. NEIMAN:
(24) Q And so amongst those top five
you have a (25) total of about
$70million, $71million?
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(1) A A little over $70million, yee.
(2) Q And about what percentage of
the total (3) royalties paid by all the
systems for the second (4) accounting
period in '92, was that $71 million?
(5) A Give me a second for that.
(8) We had $88million in basic and
$22millon (7) in 3.75. So collectively
there waa about $90rnillion (8) paid

ISTRIBUTION OF 1990, 91, & 92 CABL
per carriage, and so thi's about 7/9,
which I (9) guess is 77 or 78percent,
something like that.
(io) Q So these five super stations
accounted for (i1) about 78percent af
the royalties generated?
(12) A Roughly, yes.
(1 3) Q And if you wanted'to continue
down the (14) list and put them in order
to get the top ten on (1S) Laraon'S list,
how would that go? What would~ be the'18)next ane?
(17) A It appears the next one is
CBUT in (18) Vancouver& And then I

think the next one, it looks to (1 e) be
WNAB in Lorraine. Is that correct?
(20) Q Yes.
(21) A That $512,000.
(22) Q So that's number Seven? ~

(23) A That's number seven. Number
eight is (24) KTLA.
(2S) Q And that's one of the super
stations?
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(1) A Yes. And numbernine I guess
is WFLD in (2) Chicago. And number
ten is KTVT in Fort Worth.
(3) Q So of the top ten in fees
generated on (4) Larson'S list hetje, 'evenof them are super stations?
(s) A Yes.
(8) Q And the top five arlr super~
stations?
p) A Yea.
(8) MR. NEIMAN: Nothing further af
this (8) witness, Your Honor.
(ia) CHAIRPERSON JIGANTI: I guess
maybe I have (ii) one question.
(12) You submitted a tabl'e hare, 92 'egional(13) Distribution of Carriage,
Rayaltles for sports (14) Flagship
Stations.
(15) THE WITNESS: Yes.
(18) CHAIRPERSON JIGANTI: ls there
a (17) conclusion to be drawn from that
or is that mere the (18) infarm'ation?'ie)THE WITNESS: Well the
conclusion is that (2O) outside of the
three original super stations, by far (21)
the bulk of distant signal carriage of the ~

rest of (22) these flagship stations is to
cable systems that are (23) not all that
far away from the location of the TV (24)
station. This goes to a dlecussidn that
you gentlemen (25) had yesterday,
about-I think it had to do with the
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(1) question about how interested It

would be somebody in (2) Seattle,
Washington to watch a Washington
Bullets (3) basketball game.
(4) The evidence here suggests,
leaving aside (5) the top three super i

stations, that's a fairly uncommon (e)
occurrence. That is, it's Aot the Wse
that the local m station that broadcasts i
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the Washington Bullets games (8) ',is

being carried to Seattle, W'ashington.
This'8) suggests it's being carried to
other systems that are (1 a) in the
Mid-'Atlantic region'which presumably
has fans (11) that are of interest in the
Washington Bullets.
(12) 'o that, while it's the case that the
top (13) three signals h'ave'natfondf
distribution', and e0en (1 4) there we can
See that for instance MANOR and WGN
in (15) fact have a lot of their distribution
in their own (18) region'as Welf', ouhfde
of those signals mast people (17) who
are watching a distant sigriaf a'e 'atchinga (18) distant'sighal from
someplace that's not ail that far (i 3)
away to'them. '2O)

I mean for instance, there'are'many
(21) systems that are outside the 35mlle
zone but might (22) certainly be within
40 or 50miles of the cable (2S) 'system,
of the local station. Those, are, all,
distant (24) Subscribers from the point
of view of the Iaw and (25) copyright
royalties, but they'e net all that far
away
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(1) from the signal either.
(2) I grew up in atownthatwas '0miles(3) south of Boston, and at the
lower end of my town Some (4) pebple if

they were on cable would have been
distant (5) to the Boston TV stations
because the line is (8) partially distant
again. But that didn't mean that we P)
weren't Red Sox fans. That's our city;
those were the (8) teams that we were
I'oyal to. Sa we were distaht (9)
subscribers from the point of view of
the law, but we (10) certafrfly weren't all
that far away frem the TV (11) station or
the teams.
(12) CHAIRPERSON JIGANTI'. With
regard to the (13) distant signals then ~

and the relationship with sports, (14)
since it's mainly region it would seem
that sports (15) programs that'are'on
the super stations wouldn't have (18)
much significance to the people who ~

are watching them. (17) They don',t take
the stations out in Washington, only,
(18) 9percent of WGN gael oUtside of
the region, and (is) 15perpent af WOR
goes out of the region,'20)

THEWITNESS: Right. But 'ememberwhat (21) Commissioner
Stern said yesterday, that if that were
(22).really true then there wouidn't be
any network (23) carriage of sporting
events either. Why would NBC (24)
Want to carly a game between the
Chicago Bulls and,the(25) Washington .

Bullets to the entire cauntry if ithey
'age 499

(1) didn't think that people in other parts.
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of the coUntry (2) wanted to see the
event because they enjoyed watching
(s) basketball per se as opposed to-I
mean, certainly (4) there's a lot of
information about loyalty to teams, (5)

but people are also interested in

watching the sport (5) itself for the
purpose of because they enjoy
watching (7) the sport. And the
networks take advantage of that. (s)
They broadcast nation-wide coverage
of events between (9) two particular
local teams.
(io) CHAIRPERSON JIGANTI: Okay, I

have no (11) questions. Anyone else?
(12) Thank you very much. We
appreciate your (1S) testimony.
(14) THE WITNESS: Thank you,
gentlemen.
(15) CHAIRPERSON JIGANTI: Before
the next (is) witness we can take care
of some of those other items (17) and
then we'l take a break.
(is) CHAIRPERSON JIGANTI: The first
matter is (is) the question of the
motions. I believe they mentioned (20)
they ruled on them previously, and
there was a (21) question yesterday
concerning the Joint Sports (22)
Claimants and I told you what the ruling
was. We (2S) still don't have it In printed
form for a couple of (24) reasons, not
particularly noteworthy. But we do
have (25) those rulings. We'l issue
them orally now, and they
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(i) will be followed as soon as we can
with a written (2) order.
(s) ARBITRATOR WERTHEIM: Well
the panel has (4) reached a decision
thus far, only with respect to the (5)
motions addressed to the direct cases
of the Joint (5) Sports Claimants and
the National Association of (7)
Broadcasters. We expect to be able to
give you (5) rulings relatively soon on
the remaining ones, but we (9) address
these first because they come up
soonest.
(i o) These were all Program Suppliers'otions

(11) to strike on a variety of
grounds. With regard to the (12)
National Association of Broadcasters'irect

case the (is) four motions that
were referred to the panel by the (14)
copyright office are all denied, either on
the merits (i5) or as moot.
(15) With respect to the direct case of
the (17) Joint Sports Claimants, all but
one of the motions is (ie) striked or
denied, and the one that is granted was
the (is) one characterized under
subparagraphE-6 of the (2O) copyright
office ordered November7. That
motion was (2i) directed to pages10 to
11 of the Board's testimony (22) and

Tabie1 concerning the Denver '95
channel guide. (2S) That motion is
granted on relevancy grounds. All the
(24) other motions are denied. And as
Judge Jiganti (25) indicated, a written
order will be available shortly
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(1) with brief explanations.
(2) CHAIRPERSON JIGANTI: There is
pending a (s) motion addressed
concerning the Joint Support, and we
(4) have no response yet. Will there be
a response to it?
(5) MR. GARRETT: There will be a
response, (5) Your Honor. We hope to
get on file for tomorrow (7) morning with
the court's indulgence.
(8) MR. STEWART: Your Honor, if
you'e (9) referring to the motion we
received yesterday from (1O) Mr.Lane,
moving to strike the results of the 1990
(11) cable operators'urvey, we also
seek leave to respond (12) to that
because we rely on that study as part of
our (1S) direct case, and I think that may
be the case with (14) respect to other
parties as well.
(15) CHAIRPERSON JIGANTI; Well
anyway, it (ie) suggests to me is that,
one of the parties will file (17) the
response tomorrow. Our question is
when do you (is) want us to rule upon.
And to know that we have to (19) know
when you'e handing the response.
(20) MR. GARRHT: Mr.Chairman, Mr.
Trautman (21) will be available to testify
as soon as Mr.Bortz's is (22) done, so
obviously there's a need for us to
respond (2S) and you to issue a ruling
before then.
(24) CHAIRPERSON JIGANTI: You
said you will (25) have it tomorrow
morning. The other parties here,
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(1) when they'l have their responses in.
(2) MR. STEWART: We would have
preferred more (s) time given the
circumstances, but we will file a (4)
response tomorrow morning as well.
(5) CHAIAPEASON JIGANTI: All right.
Anyone (5) else?
m MR. GERSCH: I recognize it'

eady in the (8) proceeding and I think
we all appreciate the (9) decisiveness,
and with respect to the decisions to (io)
grant the motion to strike the Mile High
table, I (11) guess we'e in a little bit of a
quandary. Had this (12) been granted
by the copyright office we could have
(1S) gone out to microfilm and tried to
replace it with (14) something. I know
the MPAA which made that motion (15)
yesterday questioned with respect to
the same line (16) taken from
yesterday's "New York Times', with
respect (17) to Commissioner Stern, as
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a matter of course I would (18) be
loathed to ever make a request like this.
I would (is) just like to move to
reconsider on this one point, (2o)
because we'e in a position where this
is the exhibit (21) that's in his case.
He's prepared to testify to 1995 (22)
similar in 1992, typical and illustrative.
(2S) Again, the MPAA did use
yesterday', the (24) same line up for
New York station from yesterday'-
(25) ARBITRATOR WERTHEIM:
Without objection.
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(1) MR. GERSCH: I'm sorry?
(2) ARBITRATOR WERTHEIM: They
used it without (s) objection.
(4) MR. GEASCH: That's correct.
(5) ARBITRATOR WERTHEIM: But
there's been an (5) objection raised in
this case.
(7) MR. LANE: I might add this also
was not (s) a line up of, cable systems, it
was a list of cable (9) networks.
(io) MA. GEASCH: It's just a-
(11) CHAIRPERSON JIGANTI: We'e
not in a (12) position to consider it. If

you have a motion for (1S)
reconsideration, file your motion for
reconsideration, (14) and make it, and
we'l rule on it. Because of the (15)
circumstances we'l rule on it as quickly
as we (1 5) possibly can,
(17) MR. GERSCH: I understand, Your
Honor, and (is) I appreciate it. I only
raise it now because (19) Mr.Bortz is
here. Thank you.
(20) CHAIRPERSON JIGANTI: Tile
next order of (21) business is the
question of the exhibits, and the (22)
exact question raised is when is an
exhibit admitted.
(2S) MR. GEASCH: That's correct.
(24) CHAIRPERSON JIGANTI: Under
the rules (25) here, I had a chance to
check him. I was under the
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(1) impression there was a rule;
25146(g). There are two (2) rules
actually (g) and (k).
(s) The first rule (g), 'All written
testimony (4) and exhibits will be
received into the record, except (5) any
to which the panel sustains an
objection. No (5) separate motion will

be required." m The next one Is (k).
'Documents that have (8) not be
exchanged in advance may be shown
to the (9) witness on cross examination.
However copies of such (io)
documents must be distributed to the
panel and to (11) other participants,
whether counsel adhering, before (i2)
being shown to the witness at the time
of cross (is) examination, unless the
panel objects otherwise.'14) Well
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we'e had a few of those problems
here. (is) "If the document is not or will

not be (16) supported by a witness for
the cross examining party (i 7) that
document can be'used solely to
impeach the (18) witnesses direct
testimony, and it can on itself be (19)

relied upon in findings of fact as
rebutting the (2O) witness'irect
testimony. However upon leave from
(21) the panel the document may be
admitted as evidence (22) without a
sponsoring witness if official notice is
(23) proper or if in the panel's view the
cross examined (24) party is the proper
sponsoring witness." (2S) Those are the
rules I think we'e bound
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(1) by, and the question concerns what
exhibits now are we (2) talking about.
(3) MR. GERSCH: The reason I raised
the (4) question was because there had
been no motion, until (5) today, with
respect to any of the MPA's cross (6)
examination exhibits, and I had in mind
the exact (7) provision Your Honor
cited. Then I believe there was (8) a
reference-I may have misheard
Mr.Lane-to one (9) of the exhibits
yesterday. I thought he referred to (io)
it as having been introduced into
evidence, and my (11) understanding
was nothing had been introduced Into
(12) evidence yesterday, and the only
thing that was (1 3) introduced was
introduced today.
(i4) CHAIRPERSON JIGANTI: The
only ones (is) introduced today were
the two DSE reports, and those (16) are
Exhibitsg and 10. I have the right
numbers an (17) that?
(18) MR. GERSCH: That's my
understanding, Your (19) Honor.
(aa) ARBITRATOR WERTHEIM: Those
were the two (21) we were asked to take
official notice of.
(22) CHAIRPERSON JIGANTI: We
were asked to (23) take, but they were
offered as exhibits today. I (24) think
Mr. Lane offered them as an exhibit.
(25) Am I correct, Mr.Lane?
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(1) MR. LANE: Yes.
(2) CHAIRPERSON JIGANTI: All right.
And was (3) there an objection to them?
(4) MR. GERSCH: Not here.
(s) CHAIAPERSON JIGANTI: Okay.
So those two (8) exhibits will be
admitted into evidence.
p) Now, as I understand now there
are no (8) other Mr.Lane's exhibits that
have been asked to be (9) admitted into
evidence at this time. Am I correct?
(io) MR. LANE: I'l make iteasy. I'l
move (ii) the admission of Exhibits 1

through 8-X, Program (12)

Suppliers'STRIBUTION
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document?
(11) MR STEWART'o this is
approximately a (12) 20 page printout of
whlah I provided the first page (13) and
about which I questioned Dr.Lemieux
on the entire (14) pr'intout.
(15) CHAIRPERSON JIGANTI: What
are you asking (16) to have adinitted
into the evidence, thos'e tw'o pages or
(17) those in the entire Supporting I

document?:
(18) MR. STEWART: Plerhkps'I sHould
do it in (19) the context'of IIanding'you
the complete copy whi'ch (20) I'l da
tomarrow morning.
(21) CHAIRPERSON JIGANTII I think
It'd be a (22) better idea. S'o you can

Exhibits1 through 8-X.
(13) CHAIRPERSON JIGANTI: Doyau
wish to make (14) objections'to those
exhibits?
(1s) MR. GERSCH: Yes, Your Honor,
with regard (16) to Exhibit8-X', I b'elieve 'hatthere's no sponsoring (17) witness
for that exhibit and we object to its (18)
admission without a sponsoring
witness. It wasn't (19) shown to us in
discovery on the evidenae. ~

(ao) ARBITRATOR WERTHEIM: That'
the only one (21) you'e objecting to?
(22) MR.GERSCH: No,3-Xas Well.'23)

CHAIRPERSON JIGANTI: The first
one we'l (24) consider will be 8-X.
(25) MR. LANE: 8-X, Your Honor.
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(1) CHAIRPEASON JIGANTI: And the
basis?
(2) MR. NEIMAN: Mr.Lane
represented that he (3) would pravid'e a
sponsoring witness later,'nd our (4)
understanding ls that it's nat admitted
and shouldn't (s) be admitted until he
does So.
(6) CHAIRPERSON JIGANTI:
However, upon me, p) from the panel
the document may be admitted as (s)
evidence without a sponsoring witness
if official (9) notice is proper or ifIin the I

panel's view the cross (io) examined
witness is the proper sponsoring
witness.
(11) So Mr.Lane, your response?
(12) MR. LANE: I indicated we bring in
a (13) sponsored witness.
(14) CHAIRPERSON JIGANTI: $osIt
the present (is) time-
(16) MR. LANE: Imove-ifwedan't
come up (17) with a sponsoring
witness.
(18) CHAIRPERSON JIGANTI: At the
present time (19) the motion is denied,
which you will represent your (20)
motion at a subsequent time.
(21) Now the other-
(aa) MA. GEASCH: I'l withdraw my
objection (23) for the bthhr ekhiblit. I

(24) CHAIRPEASON JIGANTI: So the',
only exhibit (as) that is not then
admitted then is Exhibit8.
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(1) Okay, very good.
(2) MR. STEWART: Mr.Chairman, I

also follow (3) up and move for the
admission of NAB-1992 Exhibit 'I-X.',(4),
That's supplemented with the
remainder of the pages (s) which I'l do
tomorrow with Dr.Lemieux as the (6)
sponsoring witness.
m MR. NEIMAN: Aslangasthe
entire (8) document is submitted we
have no objection.
(9) ARBITRATOA WEATHEIM:, You'e
talking about (10) the 390 page I

withdraw that
(23) MR. sTEwART: I 'withdraw that.
(24) CHAIRPERSON JIGANTI:
Anything further? (25) We'l take ten
minutes.

'Page 509 '1)(Whereupon, the proceedings
went off the (2) record at 2I00 p.m'. and
resumed at 2:18 p.m.)
(3) MR. GEASCH.'Joint Sports
Claimants call (4) Mr. Pauli Boltz. (5) I

Whereupon,
(6) PAUI.I. BORTZ p) was called as a
witness'and, having firet beenI'duly (8)
sworn, was examined and~ testified as
follows:.
(9) DIRECT EXAMINATION
(10) BY MR. GERSCH:
(11) Q Would you State your name, sir?
'(12)' My name is Paul Bortz.
(13) ~ Q How are you employed?
(14) A I am President of Bortz and
Company, (is) Incorporated'.
(16) Q What type of business is Bortz
and Company (17) engaged in?
(1S) A We are consultants Itt
broadcasting, cable,l (19) anld
prafosaioaal sports, I

(20) Q I understand from your written
testimony (21) that you represent a
number of television industry (22) trade
'assbciations. Could you tell us what
some af (23) those arel?
(24) A Yea. We represent a fairly .

broad range of (25) trade
associations, have done work for
them. Thia
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(1) includoo tho National As'oociatibn
,of Broadcasters,.thai (2) National
Cable Television Association, the
Cable (3) Toloviaiott. Administrative
and Marketing Society., I ( think .

:they have;recently changed the nam~
slightly, (s) but it is basically the .

marketing professional society (8) of
cable television. APTS, which is
America'o Public m.Telovieioti

,
'Statiotta, fopfosenting 1he individual
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non- (8) commercial stations in the
country. We have done work (9) for
PBS, Public Broadcasting Service,
and for CPB, (1o) Corporation for
public Broadcasting as well. Those
(11) are the national associations that
we represent.
(12) Q Generally speaking, what type of
work do (13) you do for those trade
associations?
(14) A Those have tended to be
studies that have (15) addressed a
number of broad issues that happen
to be (15) of interest to them at the
time. For example, the (17) National
Cable Television Association, we did
two (15) major pieces of work. One
addressed the coming of (19)
competition to cable from sources
such as telephone (20) companies,
direct broadcast satellites, wireless
(21) cables, so called wireless cable,
a way of (22) transmitting over the air
a number of channels,
(23) We also for the National Cable
Television (24) Association in
association with Arthur Andersen
and (25) Company, did a multi-year
study which was the cable
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(1) operating performance
benchmarks. With that, we work (2)
with most of the major cable
companies in developing (3) a
detailed analysis of both their costs
and their (4) revenues. Then that was
aggregated in a number of (5)
different ways and given to all of the
companies along (5) with certain
custom studies so that they could
see how m effectively their systems
were performing when put (5) against
other systems.
(9) For APTS, we have most
recently completed (10) some work
looking at the potential and some of
the (11) implications of having
advertising on public (12) television.
We did essentially a future of public
(13) television study fOr them, which
was then reprinted by (14) them and
widely distributed across the
country, (15) looking at all of the
challenges facing public (18)
television. This was before the new
Congress was (17) elected, but they
were really anticipating the kinds (18)
of issues that they now face in terms
of continuation (19) of funding.
(20) For the National Association of
(21) Broadcasters, we looked at
sports on television. (22) Again, a
report that was very widely
circulated. It (23) looked at the
implications to a television station of
(24) the carriage of sports. We talked

about how you go (25) about
negotiating a sports deal, how you
go about
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(1) determining what the rights might
be, what key terms (2) and conditions
would be in there, what advantages
(3) accrue to television stations
through the carriage of (4) sports, a
number of elements like that.
(5) Also for them, we did something
called (5) Great Expectations, a
television manager's guide to m the
future, which was focused again at
the station (5) level. This was done in
the mid-1 980s, looking (9) forward to
what they were going to be facing in
terms (1o) of competition from cable
television, increasing costs (11)
pressures, decreasing audiences, a
number of things (12) like that, a
future looking study that we did at
that (13) point.
(14) Q Have you also had occasionto
work for (15) cable operators?
(15) A Yes. We work frequently with
cable (17) operators. Our clients
include TCI, (15)
Telecommunications Inc., which is
the largest cable (19) operator. Time
Warner, which is the second. Cox,
(2o) based in Atlanta. Comcast,
which is another large (21) cable
operator. And companies such as
Providence (22) Journal, when they
had cable systems, which they just
(23) have sold to Continental Cable,
and Times Mirror (24) Corporation,
which has sold its systems just
recently (25) to Cox Cable.
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(1) So many of the major players are
clients (2) of ours.
(3) Q And I understand that your work
for the (4) operators may be more
proprietary and confidential (5) than the
work for the trade associations, but can
you (e) describe again in a general way
what type of work it P) is you do for
cable operators?
(8) A Well, a lot of the focus recently
has been (9) on the coming of
competition. We look for them at (10)
what the likelihood is of competition
in their (11) marketplace, what they
will be facing in terms of the (12)
need to provide certain types of
programming, what (13) their
strategies might be related to
pricing, how they (14) would go about
marketing In the face of competition.
(15) This gets down to the very
specific system level.
(1 5) When we do this kind of work,
these say (17) have been done for
specific geographic clusters of (15)

systems. We work with people at the
system level in (19) helping them
develop plans to meet competition
that (2o) would be coming from
telephone, again, from wireless (21)
cable and from direct broadcast
satellite, like direct (22) television,
direct TV.
(23) Q Do you also have broadcast
station (24) clients?
(25) A We have a numberof
broadcast station
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(1) clients. My oldest client in terms
of continuous (2) relationship is ABC,
American Broadcasting Company, (3)
which was then acquired by Capital
Cities, and is now (4) in the process
of being acquired by Disney. They
have (5) been a retainer client of ours
since 1979.
(5) We work with them on a variety
of things, (7) network, broadcast
network issues. You may have seen
(5) in the newspaper their
announcement of a news cable (9)
channel which was just in the paper
today. That is (1o) one that we
assisted them in looking at the
certain (11) aspects of that channel
internationally.
(12) We work with them in their entry
into the (13) cable business. In 1979,
1980, 1981, ABC was one of (14) the
very first broadcasters to realize that
they (15) shouldn't define their
business as being a (1e) broadcaster,
and instead should define their
business (17) as being in the
television business, and lot's get (15)
into the cable side.
(19) As you may or may not be
aware, they own (2o) ESPN. We
assisted them in valuing ESPN when
they made (21) the purchase. We
assisted them in the start up of (22)
Lifetime and Arts and Entertainment
channels, which (23) are also basic
cable channels that are licensed to
(24) cable operators.
(25) A number of other broadcasters.
We work
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(1) with them at the station level as
well as broader (2) strategic issues.
We just finished some major work (3)
for the Television Operators Caucus.
That is a group (4) that consists of
many of the major television group
(5) owners, that own groups of
stations across the (e) country. The
members of the Caucus that
participated (7) with us included
Tribune, which also has WGN, Cox
(5) Broadcasting, Meredith, Pulitzer,
a number of other (9) large major
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broadcasts'ISSJ,@fXssacieteit
with the (io) Caucus.
(ii) We also work for the Providence
Journal, (12) a company which is a
major broadcaster.
(13) Q Coming back to the cable
industry, have (14) you done work for
what we refer to as cable networks?
(15) A Yes. Cable networks have
been clients of (15) ours for a long
period of time. We have over the (1?)
years done a substantial amount of
work for ESPN, the (18) sports
network. As I said, our first
acquaintance was (is) when ABC
purchased it, but we have contracted
(20) separately with them on a regular
basis since then for (21) a number of
studies.
(22) Channels like Lifetime, the
Weather (23) Channel, the Travel
Channel, E Entertainment, which is
(24) sort of a show business
entertainment focus, we have (25)
worked with them from their start-up.
And a large
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(i) number of channels that are still
trying to start up. (2) I could go
through a long list of that, but we
work (s) with many, many cable
networks.
(4) Q When was Bortz and Company
founded? Was (5) that In 1988?
(5) A It was founded in 1988, yes.
m Q Could you give the panel a brief
sketch of (5) What your experience was
leading Up to your founding (s) of Bortz
and Company?
(io) A Yes. As we work back from
there, from (11) 1979 to 1988, I was
the Managing Director of Brown (12)
Bortz and Coddington, BBC. During
that time, you may.(is) have noticed
in my associate Jim Trautman's
report we (14) conducted studies for
the Joint Sports Claimants.
(15) The practice essentially was the
same as (ie) Bortz and Company. I

was the Chief Executive ONcer. (17)
We did work across a whole host of
areas, health caro, (is) economic
development, regional economics
and energy. (19) I decided I wanted to
got back my hands on tho (20)
communications side. So we sot up
Bortz and Company (21) in 1988. So
that wae 1070 to 1088.
(22) In 1978 and 1979, I did my time
hero In (23) Washington as Deputy
Assistant Secretary of Commerce.
(24) That was in the Carter
Administration. And actually (25)
camo back in early 1978 to combine
the old White House
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(i) Qffice gf TeiecoTiimunicatians
Policy into some elements (2) of the
Department of Commer'ce,'and
formed the National (3)
Telecommunications and
Information Administratiori, (4) NTIA,
which still exists todayJ and is'the'xecutive

(5) Branch's chief policy
making advisor to the Preslideht (II)
on communications policy!
m Prior to that, I headed the l

Industrial (5) Economics Division at
the University of Denver (s) Research
Institute. It was while there in 1972
or (io) 1971 that I first blsgdn td dol
work in the television (11) b'uslhesa
with my first client, in fact, being the
old (i2) White House Office of
Telecommunications Policy.
(is) Prior to the University of Denver,i
I was (14) at the Ford Ae'rospac'e and
Communications Corporation (15) in
Newport Beach, California. That was
work that was (16) prlmkrilg rellste4to'issilesystem develop'rneht. '17)Q This is not the first time you have,
had (is) occasion to appear In these
proceedings. Is that (is)'right? '20)A That is correct.
(21) Q When was the first time ydu Were
involved (22) in doing a study in
connection with the old CRT?
(23) A It was the 1982 proceeding,i I

believe, (24) that occurred in 1988 or
somewhere around thai time (25) i

frame.
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(1) Q What is it that the Joint Sp'o|tS
Claimants (2) have been asking you to
do for them all these (S) years?
(4) A When they came to ils tltey'aidwhat would (5) be the best way
to estimate the relative lraluo of (5)
certain categories of programming
that are carried on p) distant signals,
relative value to cable system (8) 'peratorsso that one could
determine ln as accurate (9) a Way'as 'ossiblehow you might allbcato the
total (io) funds that are paid Inihow a i

cable operator would (is) alloeatoi
those funds among tho different
catog0rico,
(12) Q If I can Just pursue here ai
question that (13) I believe one of the
panel members asked of Dr. (14)
Lemleux when he was hole. Thil issue
of whether - (15) there was a question
raised that concerned why is'(ie) spOrts
programming important if it ls the case i

that (17) the number of hours'are low
and the ratings are low. (15) The
question I have for you, Or., I,'m sorry,
Mr. (ie) Bortz, is what is it that makes
sports valuable?
(20) A Will, wo work of course with a

E ROYALTY FUNDS .
'.'.'xMAx(yg)

wide range (21) of programming, but
sports is unique. It is live. It (22) is
now. There's an emotional
involvement of the (23) viewer that
you don't get with other kinds of (24)
Programming. It Is tdda))"s Stark
today. so it is (25) solmethinlg thlat ia
very special and very important in
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(1) the achame of programming 'as a
I esult of that.
(2) Q And is the value of programming
directfy (3) related to the number of
hours it is oh the air or'its (4) ratings?
(5) ' No. 'I heard some of the
discussion a (5) little earlier. Of
course I am acquainted with the p)
MPAA approach. When you look at
programming in terms (5) of',its lalue
to cable operatorS, w'hich was What
our'(s) chaige 'was was to do, it 'goes
far beyond. Certainly (id) ndt re/lated
at all to hours. To just run hours of
Ii 1) 'programming,'s ho rheslsuris of
value
(12) There are many cable networks
on today (13) that get laugh alsmlsll
audience that you cah't Aver (14)
ineasure their audience or they might
end up getting (15) ono-tenth of one
percent of 'the'households that hould
(15) watch them to actually watch
them. Theymightrun24(17) hours'a ~
day.
(is)! Well, you don't Want to ValUe
that 24'(1S)'holirs of programming on
a channel that draws a (2o) minuscule
audience the sam'o aa you Would
value (21) programmihg thatlbrihgs in
an audience, not only a (22) larger
audience, that is Only one element.'ut

an (23) audience that'is involved,
that is excited, that reads (24) about
the Very thing that is on that night.
They read (25) about it inithe
hewspaper during the day. IThere IS
a
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pennant raCe or a

leaguer'hampionshipcohteat that is (2)
going on that peoplol arel indoivtsd In
on a continuing (3) basla.
(4) 'hat ia fuhdamentally dNferent
thea other (5) kinds of telovlisloh
programming. We workiwith all of.(e):
those. But with sports, and wo often
got involved ia p) the valuation'of
eporfa. Wo help negotiate rights (8)
deals f'or sports. We know quite
clearly'that the (e) component of
value thoro is something that goes
far (10) beyond both the hours and
tho viewing levels of (1 i) sports.
(12) Q In your prepared testimony, you .

compared (13) I think the results of your
study that you did for the (i4) i1989
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proceeding and the 1992 proceeding.
Is that (15) correct?
(15) A That is correct.
(17) Q And you appeared before the old
tribunal (1 5) in the 1989 proceeding?
(is) AYes. I did.
(2o) Q I think you testified at that time
about (21) the methodology involved
there. Sa we'e not going to (22) get
into that today. I will be asking you
about the (2s) 1992 study methodology.
(24) Before we ga further though, can
yau just (25) summarize briefly your
results? Let me hand yaua
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(1) copy of your testimony and your
study.
(2) In summary, what is it that you
found? (s) Let's also use the summary
chart, it's the first chart (4) of your
results that appears in your study.
(5) A I guess we can refer you to a
page in the (5) report, which is page
two, where these same numbers p)
appear. What is it that we found'?
First ot all, in (e) the most general
way, what we found is that sports
was (9) the most valuable category of
programming to cable (io) operators.
(11) We found that the interest in
sports has (12) increased when we
compare 1989 to 1992, as you can
see (is) from the chart, that there has
been an increase in (14) sports. That
is consistent with my experience in
the (1 5) industry. I'l be happy to
explain that to you during (15) my
testimony.
(17) Specifically, what we found was
that it we (ie) were ta ask cable
operators how they would allocate a
(19) fixed programming budget, what
they would do is to (20) provide - and
you know these numbers, we take lt
out (21) to a tenth of a percentage
point, but I don't claim (22) that that
measure is anywhere near that exact.
Quite (2S) clearly, more than a third of
the allocation. Now we (24) are
getting up to about 40 percent ln
1992, close to (25) that 39 percent
they would allocate of a fired
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(i) programming budget to sports.
(2) ARBITRATOR WERTHEIM: That is
in response (s) to a hypothetical
question about how you'd allocate (4)
100 dollars?
(5) THE WITNESS: No. It's not 100
dollars. (e) It's a fixed programming
budget that they were asked p) to
allocate.
(e) ARBITRATOA WERTHEIM: A fixed
budget of (9) what amount?
(io) THEWITNESS: It'safixed
programming (11) budget.
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(12) ARBITRATOR WERTHEIM:
Whether it's large (1S) or small, haw we
determine—
(14) THE WITNESS: Whatever it would
be for (1 5) that system.
(15) ARBITRATOR WERTHEIM: Might
it nat have (17) been more informative
ta ask how much did yau actually (is)
allocate last year?
(19) THE WITNESS: Well they don'
allocate (2o) according ta this. This is
something that we have ta (21) do, that
you are charged with doing, is taking
the (22) dollars that they pay in. They
pay in the dollars (2S) according ta a
formula, that as Dr. Lemieux has gone
(24) through with you, that is related ta
the signals they (25) carry. But the
allocation of those dollars is related
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(1) to the program categories.
(2) ARBITRATOR WERTHEIM: That'
my point. (s) Why instead of having this
hypothetical budget, why (4) not ask,
tell us about your actual budget last
year. (5) How much do you spend to
importing distant signals, (e) and haw
do you break it down among these
various (7) program categories?
Getting real life data from a (5) recent
year, rather than hypothetical data.
(9) THE WITNESS: Well first of all, I

think(io) that to tell them, to be able to
give them a precise (11) number at the
time that we call, which is right at the
(12) end of the year, yau would have to
be able to include (i S) their filings, both
the -1 and the -2 filings for that (14) year
to have that budget. That does not
exist if we (15) are to conduct the study
in a timely manner.
(ie) We start the studies in December.
They go (17) into the early spring. Well
at that point, let's say (ie) far 1992, the
92-2 dallars that they have to pay are
(19) not available to us. So we wouldn'
be able to do (20) that.
(21) ARBITRATOR WEATHEIM: You
are assuming (22) that their only
expense is the royalty payments.
(2S) THE WITNESS: No. Their only
expense in (24) terms of what? I'm not
sure I understand that (25) question.
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(1) AABITRATOR WERTHEIM: Well,
whether they (2) report it to the
copyright office or not, they'e got (s)
budgets. Theseare businesses. They
have got all (4) kinds of records. Right?
(5) THEWITNESS: Aight. Butwe
don't have (e) them.
P) ARBITRATOR WERTHEIM: And
they have a (e) budget.
(9) THE WITNESS: Well, we don'
have those.
(10) ARBITAATOR WERTHEIM: I

know. Why don't (ii) you ask them to
tell yau what their budget was, and (i2)
how much of it went to these various
categories?
(is) THE WITNESS: I think if we could
rely (14) upon that and we felt that they
would be able to pull (15) up that
number in that category and have it
clear for (1 5) that year, that wouidn't be
a bad idea.
(17) But I don't think that we can rely on
that (1e) in a system that is probably
residing — they went (19) through a
budgeting process as they went into
the year (20) generally. Just ta tell
them, they know that we are (2i) talking
about distant signals. So they
understand the (22) portion of their
budget that is being used. The (2S)
actual dollars that they have, I don'
believe that we (24) could have with any
kind of certainty. The question (25) then
would be well haw reliable is that,
because yau
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(1) don't know what those dollars are.
(2) So to take what we call a constant
sum (s) approach, is what I think ls the
most effective, (4) because they do
know what they are carrying, and now
(5) they are allocating that among a
number of different (e) services.
p) BY MR. GERSCH:
(e) Q Mr. Bortz, I wantto make sure
that a (9) fundamental point is clear
here. Ifyouhad a sample, (10)
whatever a particular cable operator's
actual, yau had (11) full access to their
internal documents, what you (12)
could see there is how much they have
spent on distant (is) signal
programming. Is that right?
(14) A That is correct.
(i 5) Q What you could nat see there is
how they (ie) would allocate it among
these categories of (17) programming.
They don't get a chance to do that.
(ie) A They don't get a chance to do
that. The (19) question, I believe, was
it you could have that number (2o) for
that system, would you then ask
them to allocate (21) that number? I

say It you could have that number
(22) reliably and in a timely fashion,
then that kind of a (2S) methodology
could be considered. But It ls not
(24) available in either a reliable or a
timely fashion.
(25) With respect to the budgeting,
with all
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(1) due respect, as you have seen
here in the cable data (2) base that
has been referred to, and you have
seen some (s) differences between
numbers that were in the base at (4)

NEAL R. GROSS 4 CO., INC. (202) 234-4433 Page 520 to Page 526



ssa 12/06/95: CARP: D

different poiata in time. Over the
following year or (5) more of time
after the period we'e talking about,
the (8) amounts change. I mean they
go through the (7) calculation and
maybe they don't do it right or they
(8) reconsider what the base is, but
that is a data base (9) that is in flux to
a point of time far beyond when we
(1 8) can appropriately conduct the
survey.
(ii) So that is why we go to the
constant sum (12) survey, which I am
prepared to go into in my (i3)
testimony. It is one that is commonly
used in such (i4) allocation
processes, and is one that you can
have a (15) high confidence ln.
(ie) ARBITRATOR WERTHEIM: Thank
you.
(17) BY MR. GERSCH:
(ie) Q Mr. Bortz, if you could just turn
to pages (is) 10 and 11 of your
testimony. I just want to walk (20)
through some of the more salient of 10,
top of 10, we (21) won't get into the
chart, some of the more salient (22)
features of your testimony here.
(23) In the beginning when cable first
started, (24) what types of programming
what carried on cable TV?
(25) A Cable started as a reception
service.
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(1) That was people who could not
get signals, television (2) signals.
This new fangled medium in the
1950s. Cable (3) arose to bring those
television signals into (4)
communities that were beyond a
range. That is what (5) the business
waa for quite a period of time.
(8) Q And did that change at a certain
point?
m A That then changed. What we
saw in the (e) 1970s waa that they
were able to sell packages of (9)
movies, what we cail paid television,
most notably (10) HBO, to sell those
packages of movies to households.
(11) Well that was something that
thon a (12) lightbulb went on saying
geo, if we can provide (13) television
programming beyond tho algnala
that aro (14) available over the air in a
community, then maybe we (15) can
take our business, which haa been
pretty much (is) confined to tho rural
areas of the U.S. and begin to (17) go
after tho big markets. Wo can't go
into Chicago or (18) Denver or
Washington, D.C. right now with just
giving (19) them tho signals they can
get over the air. And by (2o) the way,
just having a movie service like
Home Box (21) Office ian't going to
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be enough.
(22) So what then happened wars the
development (23) of a number bf
basic cable channels artrd the bright '24)idea of Ted Turner to create a
super station. Because (2S) with the
1978 copyright decision, w'hat'hit'imwas he
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(1) could take this little independent
station which (2) wasn't very
successful in Atlanta, atrd klthbug'h
(3) there's this sort of m'yth 'that
stations like that are (4) passive in
their carriage, he encoUraged its ~

carriage (s) by a microwave carrier,
at that point microw'avI and (ef thIn
satellite, to take the signal around
the U.S. and (7) to put something
special on there that would be (8)
something that you could sell in a
big market.
(8) And then a number of other
things were (io) started,'SPN,'able'ews

Network, a long list of (11)
channels began to be creat'ed which
allowed the cable (12) business to
move from a pretty much mom and
pop (13) business in rural arose Info
the big business that it (14) 'is teday
natlonw'ido.
(is) Q Let's skip over the chart that'son'0

and (ie) 11. Butwhat I do want to
ask you, Mr. Bortz, is I'd (17) like you to
describe the types of programming that
you (18) would have found on a typical
cable system in the (is) 1990&92pared.'f

you could Just write just like (20)
categories, if you could write on that
chart there.
(21) I take it one category of things
would be (22) you'd get the same types
of channels that you could (23) get over
the air. Is that right?
(24) A First of all, Iot me meko a reisl
clear (25) distinction, because we ~

work both in tho cable

'age529'i)business and in the Hrorrjdckat i

business. When I am (2) wdrkiitg ~

with a broadcaster and I'm lin 0
geographic (3) area,.that
broadcaatoVa concern la oho 'hannel,the (4) prograntmihg dn that'nochannel. Hia rovonUoal, hie (Q
business Is derived from the slrccess~
of that signal (s) channel.
p) What I just described fbr tf cable ~

operator (8) la something that ia a
totally diNoront business. (9) Hla 'uccesscomes from putting
together a package of (10) many,
many channels, that will e&o4rago
people to (ii) subscribe and tel pay a 'onthlyfeo.
(i2) So what wo do ia wl tatalijf
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jfepart )rom a (13) broadcast mind of I

want you to watch m)/ chhnnIrl, i'o (i'4)
Irssembling a package. 4e talked pbit about what the (isI paickdge 'ouldbe.
(ie) We started early on in the 1950s
With (17} really sort of the local, I'l
call it regional, (18) because.you are
taking things by microwave beyond
the (18) local area, broadcast signals.
Now what are those? '(2o)'B'C, the
network - these are affiliistes, their
(21) spaces. So we classically add
ABC and CBS and NBC. (22) 'Fok is'otmaybe in legalistic terms called a
network, (23) but for Ill practical
Purposes is a net%ark, w'hich CBS
(24) learned when they loat the NFL to
Fox in a bidding (25) War.~
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(1) We have got independent stations
that are (2) not affiliated. There are a
couple of start-up (3) 'networks like
Warnerlr aAd UPN'. They are tied into
(4) some of these, buf right itow'they
do not program very (s) many hours.
(8) MR. LANE: Mr. Citrairlnari, I em
going to p) object to the
Chatacteriz@loh of'wh5t is'ocourrlrrg (8)
today. UPN and Warner Brothers
Network, clearly the (8) NFL reference
to Fax ie clearly after 199892.~
(io) I'l 1st this go. I don't mind the (11)
testimony coming in ail all,ibutithei
question was would (12) ybu p'lease tell
us about 1990 to 1992.' Would ask (13)
that you instruct the witness to confine
his remarks (14) to that per'iod,'ince
you have ruled specNcally that (1 S) that
is what should be allowed in this
proceeding.
(ie) THE WITNESS: No problem,'17)

BY MR. GERSCH
(18) Q Mr. Bortz, maybe I can ask a
clarifying (19) question. The broadcast
signals that you have listed (28) filet an
that'chart, the locai broadcast signals,
(21) those are signals that were first put
6n Sables in the '(22)'19$0s or when
cable first started to be carrying, and
(23) 'have stayed on the package into
the 1990 arid 1992 (24) period. Is that
I'Ight?

(25)
' Thai ia Correct. Obviously ln

the 1950a
'Page 531

(1) wo dldn't have Fox. But In 1992,
wo certainly had (2) pox. I

(3) Q Okay. And thee there Came a
time When in (4) additlrirn tb the IOCai,
broadcast signals that cable (5) started
carrying, you mentioned that they
started (8) adding other kinds of
programming, other kinds of m i

channels.
te) ,'AYoa,'otrttothoughputon
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here the non- (9) commercial
channels.
lio) Q What would be an example of
what you call (11) a non-commercial
broadcast signal?
(12) A Well it could be KCET, KRNA
in Denver. (13) These are broadcast
stations in a local area that (14)

typically carry some programming
from the Public (15) Broadcasting
Service, but carry a variety of other
(is) programming as well,
non-commercial programming.
(17) Q Okay. And then ln terms of what
other (is) types of programming or
channels did cable operators (19) add,
moving into the 1990-92 periods
(20) A As I mentioned, we are not
talking about (21) a single station
here. The cable business is a (22)
package. Let me talk from my own
experience.
(23) I am a subscriber in Denver. I

am on a (24) system that in 1992 had
activated something like 55 to (25) 60
channels. So obviously I am not
going to list all
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(i) those here, but you can imagine
that I'e got an (2) extremely long list.
This category fills just a part (3) of
that.
(4) Then in addition to that, I carry
certain (5) what are called access
channels. Those access (s) channels
are typically mandated by a
franchising (7) authority, saying we
want you to provide some channels
(8) so they can be programmed by
the schools, by (9) government.
(io) ARBITRATOR WERTHEIM: You
are now speaking (11) of cable
channels rather than broadcast
signals?
(12) THE WITNESS: Yes. Thoseare
cable (i 3) channels. You will find also
in this initial package, (14) distant
signals, which they are bringing in. (15)
Typically on a cable system, you will
find a couple of (16) them. I don't know,
I think the average Mr. Lemieux (17)
came up with waa 2.2 or a number
something like that. (15) But distant
signal carriage will be there.
(i9) That is a broadcast station that
they (20) bring in from a distant location
that the government (21) specifies what
they pay for. There's no marketplace
(22) handshake there other than an .

agreement with whomever (23) is
delivering the signal, the so-called
microwave or (24) satellite carrier, as to
what you pay in order to get (25) that.
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(1) Then you have a whole host of basic
(2) channels, basic cable channels.

Now these are (3) fundamentally
different.
(4) They are not signals. These are all
(s) signals. These have a broadcast
station, a (9) transmitter, a tower and it
goes out. Nowitmaygst(7) tothe
cable system in a different way.
(8) A basic cable channel is not
broadcast (9) anywhere. Delivered by
satellite typically. There's (1o) a whole
arrayyougothrough. Butyouhave
probably (11) heard them. If you are a
cable subscriber you are (12) familiar
with them. But it could be an ESPN, a
TNT, (13) a USA Network. It could be a
regional sports channel, (14) Lifetime
and Arts and Entertainment, the
Outdoor (16) Channel has now been
launched, the Weather Channel, (ie)
the Travel Channel and so forth.
(1 7) The idea being again, a big
package. So (13) the basic cable
channels would be the next category.
(19) Then you have pay services.
These are (20) somewhat different
because what I will do typically is (21)
that we might put a price tag on this
package. That (22) will be called basic
service. But you know very few (2S)
subscribers just take basic, which is the
channels (24) they can get over the air
and a couple super stations. (25) They
move down, and that's not a mistake,
it's the way
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(1) that they package these to make it
very attractive. (2) Most subscribers
take the full basic plus what we call (3)
expanded basic.
(4) That may have 30 or 40 channels,
basic (5) cable channels in addition to
this. This is what they (e) buy. Then
they have some options. They can buy
a pay P) service that could be an HBO
or Showtime. Those are (3) what we
call full pay services. There'
something (9) called mini-pay services,
which are yet more movies, (10) but
they are very low priced with labels like
Encore, (11) Stars. And they can get
into pay per view. That say (12) that
whether it's a movie, a concert, a fight,
that (13) you pay for that event, not a
monthly fee.
(14) These pay services you have a
basic (15) monthly fee that you pay.
Then if you opt to take a (16) movie
service, a full pay service or one of the
mini (17) ones, you pay another
monthly fee. Then for pay per (is) view,
typically you pay per event, per event
that you (19) view.
(20) BY MR. GERSCH:
(21) Q You mentioned that most of the
subscribers (22) take what is called
expanded basic. That is a number (23)

in excess of 90 percent of subscribers.
(24) A Well in excess of 90 percent in
virtually (25) every system that I am
acquainted with.
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(1) Q Let's talk just a little bit while you
are (2) still up there about how cable
operators derive (3) revenue in
connection with these categories of (4)
programming. Let's start with pay per
view. That may (s) be the most straight
forward
(6) A This is real direct. Let's say
I'm a (7) cable operator. I'm going to
sell movies, $3.95. You (9) want the
movie, I'm going to get $3.95 in
revenue. (9) Half of that will probably
go to the company that (10) provides
those movies to me, and then they
take a (11) distribution cut. Then it
goes back essentially to (12) the
owner of the movie rights.
(13) But as a cable operator of that
roughly (14) four dollars, that is two
dollars I get to keep. I'e (is) got a
two dollar expense against the two
dollars made. (19) So that is direct,
very countable.
(17) Pay services also is direct. HBO
is $8.95 (is) or $1 0.95. The system
has a deal with the provider of (19)
that service that might get four
dollars out of it, or (20) five dollars
out of it, and the system keeps the
rest. (21) So both pay per view and
pay services are very direct. (22) I

have this programming, I'e got this
stream of (23) revenue.
(24) Q So that is very different than say
the (25) traditional broadcast, the way a
broadcast station
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(1) would calculate its revenues.
(2) A Absolutely. Broadcast
stations not (s) subscription, it's free.
Its revenues come solely (4) from
advertising. As I say, that broadcast
station is (5) interested in selling just
that station. They want (e) people to
view that station.
(7) A cable operator ls very very
sensitive to (8) the interaction among
these categories. For example, (9)
you don't want to price this so high
that it cuts too (io) much into pay
revenue.
(1 1) What you are trying to do ia
maximize (12) revenues as any good
business person would do. So (13)
they carefully look at these different
levels of fees (14) that they charge
and come up with maximizing
revenues. (15) That is one of the
reasons that they paid us for years
(ie) to do the cable operating
performance benchmark study, (17)
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and provided us with system data
because they wanted (is) to see who
was doing best with various pricing
(19) schemes, so that they could
essentially get best (20) practice.
(21) Q You talked about how they get
revenue from (22) a pay per view, wher
they get a direct stream of (28) revenue.
How does the cable operator get a
benefit (24) from carrying the basic
cable networks, the Showtlmes (25)—
I'm sorry, not Showtime, but Bravo or
ESPN?
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(9) So when they look lat this And'heysay (10) what do w4 ca'rry,'thg
have to say I want to sell th'at (11) 05
dollar package. Now I bran't to'put
some elements in (12) there that will
allow me to attract subscribers and

e to (is) retain them. So that's what
they do when they look'at (14) it.
Distant signals obviously p'lays a 'eryimportant (15) part In that.'hisre's

a difference.
(18) In a distant signal, they cah't Sell'ny

(17) advertising. They aro not,
allowed to. So that extra (is) revenuePage 537

(1) A With that they have a cost, a
license fee (2) that they pay that they
negotiate for in the (8) marketplace
with the provider of the service. That
(4) can be a very protracted and
tough negotiation, but (5) it's a pure
marketplace negotiation. They pay a
fee.
(8) Now how do they get revenue?
They got (7) revenue, some of it, from
some of those stations (8) because
they will sell advertising on it. They
get (9) about two minutes an hour
typically on a cable (io) channel. But
at this point it's still not a big deal.
(11) It's maybe five percent, the
advertising sales are (12) maybe five
percent of the revenues of the cable
(13) system, typically.
(14) So it's there. It's not something
you (15) want to sneeze at, but that'e
not it primarily.
(18) Where they mainly get the
revenue is from (17) a subscriber
paying 22 dollars or 25 dollars a
month (18) to take the whole
package. So what they have to do in
(i9) assembling the package is to sayI'e only got a (2o) certain number of
channels.
(21) Let's say I'e got a 54 channel
system. (22) I'e only got 54
channels. I have got 100
programming (28) services that I can
choose from. I have got to put (24)
together that right mix that will
convince tho largest (25) number of
subscribers to give mo 25 dollars o
month.

that they get from sellinlg agate sag
in an NFL (19) garne an TN7, antf tHey
can develop revenue for the (20)
system, they can't develop onf
revenue for the distant (ai) Sighal.'o

the distant signal is really one of
the (22) purest forms of Sontetiiing'hat

you carry because you (28) want
to attract subscribei's, y'ou Waiitto'etain

(24) subscribers ahd Bevklop
that basic revenue out df thee (25) 20
or 25 dollar a month.
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(1) . QThejobofthepanNharenow'is'o
(2) determine what value the

operators would put an the (8) various
types of programining that gd on~

distant (4) signals. I want'to turn how'o
how yau went about (5) doing that, and
how yau constructed your survey. We
(8) could use this next chart to illustrate
some of the m steps involved.
(8) (No response.)
(9) ARBITRATOR WERTHEIM: Before
you go into (10) that let me ask ydua'uestion.This relates to (11) something
that I think the tribunal mentioned in an
(12) earlier determination.'our 'pproachls to determ'ine tia) ~the~valu~e 'hatthe cable operator would place on
(14) various types of programming.
How do you determine (15) the
approach of the other side of the
bargaining (18) table, who is selling
these types of programmihgfl (17) Have ~

you looked atthatatall'f The
negotiation, if (18) that's what~we are ~

trying to simulate, has gof at (19) leaSt
two sides to the table.
(20) THE WITNESS: That's right Ifyou
(21) consider the suppliers of the
program, for exainple, (22) they would
in sports demand an extremely high 'rice.(23) There's ample evidence of
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(1) And I want to have the
programming that (2& will keep the
subscribers on, because one of the
big (3) costa In tho cable buainoaa ia
that about 30 percent (4) of cable
subscribers turn over every year.
Tfioy (5) disconnect. So just to stay
even, you'vo got to (8) recreate 30
percent of your customer bose ovary
year. (7) Some of that is because
people move, and some of it Is (8)
because they are dissatisfied.

that.
(24) Among my clients are-
(25) ARBITRATOR WERTHEIM: It's in
their
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(1) Interest to persuade usl that tho
cable operators are (2) willing',to pay 8
very high price. So who are we (3)
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hearing'frorh to'tell 'us the other side of
the tables?
(4) THE WITNESS: Well, you are
heai'ing froiti (5j the cable operators,
not froin the sports people. What (8) I

am saying is that those who are selling
sports (7) rights would hold them dearly
and find any kind of (8) compensation
that'coiAes thra'ugh this kind of process
(9) small compared to the
compensation that they get when (10)
they'go 'out into the'mal kefplade. '11).I work with the Natlonkl B&khtball
(12) Association. I work with tHe
National Ho'ckey League. (18) We have
worked with major league baseball. I

have (14) worked with a number of'rofessionalsports franchises (is) on
the negotiation of s'ports rights. I dan'ellyou (is) that the level of copyright
revenues that are derivhd (37) mitre tiny 'omparedto what they could get if they
went (18) out into the m'arkhtpliitce.'19)

That is why the leagues are not real
(20) thrilled with'super stations',
because they know that (21) those, are
games going into the national
marketplace, (22) and the

'ompensationthat comes back is far
below (28) marketplace value..There
area number of measures'of (24) that
that could be looked at
(25) ARBITRATOR WERTHEIM: We
really don't have
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(1) much of an idea whit tHe mlarkht
would be like in the (2) absence of
oompulsory licensing, Ho ice'f ' mlean
We (8) hear a lot of analgsisl, sijppdse'hemarket were pretty (4) rhuch the wiy't

is now in these rates that are (5)
iiegotiated. But in the kbsanca of ~

dompulaory (8) licensing, the market
place might look quite (7) different,
ihight it not?
(8) THE WITNESS: Well I think We do
have (9) ample evidenc'e of that. L'et's'onsidera basketball (Io) game on a
super station. That's taken inta a
national (1 1) marketplace and goes to
60 million households plus, as (12) we
are Iboklng at TBS in 1992 or if you look
at WGN. (13) I don't remember the exact
number, but on the order tIf (14) 3Q
million cable households.'is)We know what the NBA was able,to;
cjet Ih (18) tHe nlarkhtplhcelfroiti TIirnar
Broadcasting, to do the (17) same
thing. To take that game to national
cable (18) households, same kind of
circulation as TBS. Wh knbw (19) 'what ~
they'wer'e w'illlng to pay. What they
were willing (20) to pay is a very large
num'ber,'uite unrelated ta the (21)
kinds of, revenues that are being
generated out of (22) copyright
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payments, far beyond that.
(23) So I think that we do have ample
evidence. (24) I am not prepared to
testify to that here. But in my (25)

experience and in assisting the
leagues, I know very
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(1) well that the marketplace value in the
cable national (2) marketplace is far
above anything that we have ever (3)
seen developed out of this process.
(4) ARBITRATOR WERTHEIM: The
amount of money (5) available to pay
royalties might be substantially (6)
higher too. Now it's limited by the
compulsory (7) license fee. But in a
free market, there would be no (5)
limitation.
(9) THE WITNESS: That's right.
(io) ARBITRATOR WERTHEIM: That
might result in (i1) quite a lot of
changes in appearance of the market
(1 2) from what we'e looking at here.
(13) THE WITNESS: So we'e looking
for what is (14) the best way, since we
don't have a free market, and (is) that'
the situation that we are presented with.
Is (is) a copyright law in place and a
compulsory license in (17) place that
says there isn't a free market. So how
can (is) we best determine how a cable
operator would in fact (19) allocate
those.
(20) What I can say is what you are
talking (21) about is the size of the pie. I

would agree with you, (22) that if we did
not have a copyright law that the size
(23) ofthe pie would change. Butwe
have a certain sized (24) pie in 1992.
That is fixed. We don't have a (25)
marketplace to set that, but at least
what we can do
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(1) is to say how would the buyer divide
that Pie in 1992. (2) That is I believe the
process that we'e all left with (3) here,
because we aren't left with a free
market.
(4) ARBITRATOR WERTHEIM: So
we'e not really (5) simulating the free
market negotiation. We are (5)
simulating a negothtion as though all
these parties (7) had to sit down with .

each other and divide up this (5) fixed
pie.
(9) THE WITNESS: Well the price was
set. The (io) price was set by the
formulas that are in the forms. (11) So
that part of the negotiation was already
oveI'.
(12) ARBITRATOR WERTHEIM: So it
would not be (13) quite accurate to say
we are really simulating the (i4)
negotiated copyright fees in a free
market. What we (15) are trying to
simulate is what everybody would
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(12) So if you begin we had
addressed this (13) back 10 years ago
in 1985 when we were first (14)
approached to look at this. They said
to us, what's (15) the best way to do
this. How do we allocate this?
(16) I think we all agree, you can't just
say, (17) "Tell me, seller, what you'd sell
it for." I'l give (i 5) you a number, a big
number. Because we know that each
(19) of the major league sports
develops television.(2O) revenues far in
excess of the total copyright pool (21)
each year. So we know that's gone.
I'm sure the (22) movie people could
come up with as dramatic a set of (23)
numbers.
(24) So if we can't do that, what do we
do? (25) Whatdowedolswegotothe
buyer, and we say, "How
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(1) do you divide it?" Because they do
not have a stake (2) in it, no stake stall.
They are as objective and as (3) expert
a group as you could find, because
they know (4) what their subscribers
want.
(5) They are marketing to them ail the
time. (e) They are replacing 30 percent
of that base every year. (7) They are in
tune with the subscribers. They know
what (5) kind of package they need and
how valuable the (9) elements are of
that package to get their subscribers.
(ic) So to us, we started with that'
where (11) you'e got to go. Then it
was a question of (12) methodology,
how to best elicit those opinions in the
(13) most precise way.
(14) CHAIRPERSON JIGANTI: I think
maybe this (is) would be a good time to
take a break. We'l take a(15) little
longer break than usual. Take a 15
minute (i7) break.
(15) (Whereupon, from 3:08 p.m. until
3:29 p.m. (19) the proceedings went off
the record.)
(20) CHAIRPERSON JIGANTI: Would
you mind if we (21) went back to
grammar school with the witness, and if

(22) I ask a few questions?
(23) MR. GERSCH: Certainly. Please.
(24) CHAIRPERSON JIGANTI: As you
can tell, we (25) took a break a little bit
early because I thought
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(1) there was some communication
problems. I'm going to (2) try and work
outa communication problem.
(3) Mr. Bortz, I have some
fundamental (4) statements and
questions. Is this correct that first (5) of
all, we were talking about a system
which would be (6) cable as opposed to
a station, which would be TV?

(7) THE WITNESS: Yes. That'

agree (15) to if they didn't have this
panel and they were (17) dividing up
this fund.
(is) THE WITNESS: Whatwe are
simulating is (19) what the buyer of the
product, the buyer of the (2O) product is
the cable system that makes a
conscious (21) decision to carry or not
carry a distant signal, (22) knowing that
that carries a cost with it.

(23) So in this process, the price was
set. (24) The buyer has paid the price.
Now the question then (25) is what is
the buyer's view as to the relative value
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(1) of what they bought. So yes, if the
seller comes in, (2) that could effect the
price, but that is not the (3) process we
have. Thepriceisfixed. Nowweare-
(4) I think it's appropriate to say at that
point, how (5) would the buyer allocate
those dollars if they (5) consciously
decided to pay in. That is what this (7)
process is addressed to. There is no
other way to (5) address that process
once the pie is fixed.
(9) ARBITRATOR WERTHEIM: I think
you can view (i o) it the other way
around. The price has been set, The
(11) question is how do the sellers
allocate it among (i2) themselves,
What they think the buyer would have
done (13) may be a good way of
arguing that, but ultimately, (14) it's-
(15) THE WITNESS: All of the sellers
would (te) assume that they should get
a whole pie. I mean, in (17) this kind of
a process.
(is) ARBITRATOR WERTHEIM: That'
why we'e (19) here.
(2O) THEWITNESS: So I thlnkthatthe
best (21) measure is to talk to someone
who - these operators (22) have no
stake in what they tell us here. It is not
(23) like they are seeking it all. These
operators are (24) saying I made a
conscious decision to buy something.
(25) What is the relative value of the
program categories
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(1) in what I bought. What they tell us
does not affect (2) their pocketbooks a
bit.
(3) So to me, this is by far the most (4)
objective measure. To go to say how
many hours of (5) programming, I think
I have illustrated that hours is (5)
basically a meaningless measure in my
opinion.
P) Looking at the levels of viewing,
that is (5) great for a broadcaster who is
selling advertising. (9) But levels of
viewing is not a measure of value in (10)
that package of cable programming
that is designed to (11) attract and
retain subscribers to pay a monthly fee.
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correct.
(5) CHAIRPERSON JIGANTI: Okay.
We were (9) advised of that the other
day, which was a very big (1o) help.
Thanks to counsel here.
(ii) Now the only time there are
negotiations (12) for services would be
between a local system and a (1s) cable
network?
(14) THE WITNESS: Correct.
(is) CHAIRPERSON JIGANTI: Haw
would one of (16) those cable networks,
I'm going to stay away from (17) Turner
because he sort of confounds things,
because (16) he's into defense and
everywhere in the present. No (19)
offense, but every time you talk about
there's a (2O) special rule or something.
I don't want to get (ai) involved in that.
(22) Is A&E part of the Turner?
(23) THE WITNESS: No.
(24) CHAIRPERSON JIGANTI: Now
A&E is what? A(25) group of people
who have access to-
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(1) THE WITNESS: Arts and
Entertainment, A&E, (2) is a cable
channel. That's a channel owned
jointly by (3) three companies which
happens to include ABC, Hearst (4) and
NBC. They, that channel then, it's a
separate (5) company. It goes out and
it assembles programming, (e) buys
that programming or produces that
programming, (7) leases time on a
satellite transformer.
(e) CHAIRPERSON JIGANTI: I don'
mean to (9) interrupt you, but-
(io) THE WITNESS: That's fine.
(11) CHAIRPERSON JIGANTI: Wehad
a discussion (ia) on this. I know the
way we went through it and what (is)
our discussions were. It would be
helpful, I think, (14) if I developed it
further.
(15) THE WITNESS: Please.
(16) CHAIRPERSON JIGANTI: You
answered a (17) significant question.
A&E is actually a cable (16) channel.
(19) THEWITNESS: Itisacable
channel.
(2O) CHAIRPERSON JIQAhK: Itlsa
cable (2i) channel, but they became
aggressive, as you said (22)
somewhere in the thing, when the cable
industry (23) decided to become
aggressive and not merely passive;
(24) They went out and they made
contracts with (25) a lot of people to
provide a package so that they

Page 549
(1) could go to a system and tell that
system that if you (2) carry our channel,
we will provide this service. In (3)
return, we want this amount of money.
(4) THE WITNESS: That ls correct.
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We want (s) this amount of money, but
by the way, we'l give you (6) two
minutes an hour of adveitising that you
can sell (7) yourselves.
(6) CHAIRPERSON JIGANTI: That's a
little bit (9) of a refinemerit. I'nderstandwhat you mean. We (io)
talked about it. There's a term for it that
was used (11) here yesterday. I was
thinking in terms af a — what (12) is the
teim?
(1S) MR. LANE: Local avail.
(14) CHAIRPERSON JIGANTI: Local
avail. I know (15) they are local avails.
We talked about the packaging f16) bf
the Turner things and the fact that th'ey
cauld give (17) you four dharinelS and
all that sort of stuff, and ()6) there were 'ocalavails in that. But I think that (19)
confuses the concept that I think we are
trying to (20) deal with.
(21) The other aspect of this 'is, y'ou can
take (22)-
(23) ARBITRATOR WERTHEIM:,Can I

get back there (24) before you go?
(25) CHAIRPERSON JIGANTI: Sure.
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(1) ARBITRATOR WERTHEIM: 'Cable 'hannel,does (2) that mean there's a
channel numbered 10 or whatever it (3)
is in a certain city where this originates?
(4) THE WITNESS: No.'he other'ermthat Is (5) used and is probably
better is a cable network.' (6) cable
network really conveys the fact that at
some m point nationally, a stream of
programming is put (6) together and
then goes out to cable systems. The (9)
cable system decides what channel
they put it on. It (1O) is alba'abeled
Arts and Entertainment.
(11) ARBITRATOR WERTHEIM: So in
effect they (12) are a wholesaler of a
package of programs?
(13) THE WITNESS: In a sense, they
are a (14) wholesaler of a package of
programming to the cable (15)
operators. So it might- ~

(16) ARBITRATOR WERTHEIM: 'Sorhe'f
that (17) programming they might

create themselves. Most of it (ie) they
probably buy from somebody else?
(19) THE WITNESS: It isa mix. As they
have (2O) gotten more successful
financially, they have begun to (21) doa'ittlemore of their own programming.
(22) Originally, they just bought
programming.
(23) Justananecdotetoshowyouhow
yau (a4) instantly had a channel. When
Arts and Entertainment (25) first started
in the early19805, it was Mild jhst I
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(1) Arts at that point. There were not
many cable (2) subscribers ahd

you'ouldn'tgetmuchofafee. So(3) they '
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couldn't afford to buy a let of
programming, so (4) they went over to
Europe, which had a lot of (s)
'gov'ernment broadcasters, They,
bought all kinds of (6) cultural
'programming, ballet and symphonies.
Deadly (7) dull, but they got up, they got
onto the cable systems (e) by
negotiating deals, only getting a few 'entsa, month (9) at that point, and
established their cable network.
(io) ARBITRATOR WERTHEIM: No,
royalties are (11) paid hn tjiesh,
because they are negotiated directly
'(12)'with the cable network?
(13) THEWITNESS: Exactly. The
bable operator'(14) pays a'license fee'to'henetwork. The rietwork'(15)
negotiates its deals di/ectly wjth tjie 'rogram(16) providerd.
(17) CHAIRPERSON JIGANTI: So we
talked about (16) cable network and
cable system. Now I'd like to talk (19)
about a cable system And 'ca6le statidn,
TV station.
(ao) THE WITNESS: Yes.,
(21)'CHAIRPERSON JIGANTI: The TV
Station would (22) do elva things, 6uch
as WGN. If you are within their (23)
area, you can pick'off What they hhve!
(24) THEWITNESS: Yes.~
(25)'CHAIRPERSON JIGANTI! And just 'roadcast
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(1) It.

(2) THE WITNESS: Vhat ~is cbrrsict.
(3) CHAIRPERSON JIGAINTII: Agd if

you are (4) beyond their service ar'ea
and you as a cable system (5) pick that
htatlan 4p, ther/ yaU haVe tO pay a (6) 'ompulsorylicense because it'

beyond the service (7) area.
(6) THF WITNESS: Correct, beyond
the 35 (9) miles.
(1o) CHAIRPERSON JIGANTlt Ahd for
the super (11) stations within the area,
we can pick it up. if it(12) 'goes
distance, we can still pick it up.
(i3) THE WITNESS: Yau can pick it up
only if (14) you get it through a cable,
system or maybe havel your (is) dwn ~

satellite dish to receive it.,'ie)CHAIRPERSON JIGANTI: If the
cable system (17) wouldn'. paly
anything for it?
(16) THE WITNESS: A superatatian, i

the ~
(19) CHAIRPERSON JIGANTI: No, no,
no. For a (2O) network station.
(21) THE WITNESS: For a network
station?
f22)'HAIRPERSON JIGANTI: Yee.'ora network (23) TV station.
(24) THE WITNESS: A distant, they are
counted (25) as one-quarter af a distant
signal equipment, l
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(1) CHAIRPERSON JIGANTI: What
about the (2) relationship? This
confounds the thinking about the (3)

problem, .

(4) THE WITNESS: Sure.
(5) CHAIRPERSON JIGANTI: I am
talking about (6) the relationship
between the programmer and a cable
(7) system dealing with an independent
cable station —

I (8) mean independent
TV station such as WGN. There is no
(9) relationship.
(io) THE WITNESS: There is no
relationship at (11) all.
(12) CHAIRPERSON JIGANTI: Now
what about with (13) the network Tv
stations, CBS and the rest of those (14)
things? Still no relationship?
(15) THE WITNESS; The network
affiliated (16) station, that would be-
there would be no (17) relationship with
the cable system.
(18) CHAIRPERSON JIGANTI: And as
you go (19) beyond, the 35 miles
beyond, the distance of the TV (20)
station, you pay a compulsory license
for the (21) independents? You pay
nothing for the network (22) stations?
(23) THE WITNESS: Nothing for the
network (24) programming on the
network station. Let's talk about (25)
the network. Do you understand that
distinction?
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(1) CHAIRPERSON JIGANTI: Not the
independent (2) programming. I don'
want to cut the NAB out here.
(3) THE WITNESS: Okay,
(4) CHAIRPERSON JIGANTI: I think
that will (5) confuse things if we get into
it at this stage.
(6) But those are the basic concepts
and those (7) concepts are enunciated
here. I hope that they are (8) clear.
(9) THE WITNESS: Yes, as you'e
expressed (io) them.
(11) CHAIRPERSON JIGANTI: As we
address those (i2) concepts, it's going
to be easier. And I don't mean (13) to-
(14) ARBITRATOR WERTHEIM: No.
It's helpful.
(15) ARBITRATOR FARMAKIDES: Yes.
I want to (16) jump in.
(17) CHAIRPERSON JIGANTI: I'm very
intrusive (i 8) with my colleagues here.
(19) THE WITNESS: That' tine.
(20) ARBITRATOR FARMAKIDES: Now
we'e (21) beginning to work together. I

think that's very (22) healthy.
(23) May I state it a little ditferently?
(24) THE WITNESS: Sure.
(25) ARBITRATOR FARMAKIDES: I am
Media
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(1) General. I'm a little cable system in
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Virginia.
(2) THE WITNESS; Yes.
(3) ARBITRATOR FARMAKIDES: I am
required by (4) law to broadcast all of
the Washington, D.C. local (s) stations.
(6) THE WITNESS: Yes,
(7) ARBITRATOR FARMAKIDES: In
addition, as (8) the entrepreneur that I

am, I want to pick up as much (9) as I

can to enhance my system at the least
possible (10) cost.
(11) THE WITNESS: Yes.
(i2) ARBITRATOR FARMAKIDES: So
I'm going to (13) get two superstations:
WGN and WTBS. I will, (14) therefore,
be required to pay the basic royalty,
(15) copyright royalty, which I will do.
And because I'e (16) paid for that
basic royalty, I will then have access
(17) to those two superstations, then
making an arrangement (18) with a
contractor.
(19) THE WITNESS: Correct.
(20) ARBITRATOR FARMAKIDES:
Okay?
(21) THE WITNESS: Yes.
(22) ARBITRATOR FARMAKIDES:
Once I have those (23) two, I have
everything which they have,
(24) THE WITNESS: Yes, you have
your full—

(25) ARBITRATOR FARMAKIDES: And
I pay nothing
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(1) more.
(2) THE WITNESS: You pay nothing
more, and (3) you have a rate that was
set by law.
(4) ARBITRATOR FARMAKIDES.'f I

want anything (s) more, like ESPN,
A&E, and everything else,—
(6) THE WITNESS: Yes, sir.
(7) ARBITRATOR FARMAKIDES: — I

must pay an (8) additional copyright
law, but because of the signals, (9) the
additional signals, that I'm getting.
(10) THEWITNESS: No. Ifyougetthe
cable (11) networks, they'e not
broadcast over a FCC-licensed (12)
broadcast station. Let's say you get an
Arts and (13) Entertainment.
(14) ARBITRATOR FARMAKIDES: Oh,
so I don't (15) have to pay the 3.75?
(16) THEWITNESS: Youdon'tpay
anything under (17) the copyright.
(18) ARBITRATOR FARMAKIDES: I

simply contract (19} with that individual?
(20) THEWITNESS: Youmakea-you
sit down (2i) and you negotiate.
(22) ARBITRATOR FARMAKIDES:
Okay. Yes.
(23) CHAIRPERSON JIGANTI: And in
what we were (24) talking about, that
would be cable. In the terms of (25)
what we were talking about, it would be
cable network
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(1) to cable system?
(2) THE WITNESS. Cable network to
cable (3) system.
(4) CHAIRPERSON JIGANTI: Which
is (s) negotiation?
(6) THE WITNESS: That's a
negotiation.
(7) ARBITRATOR FARMAKIDES: Let
me ask: What (8) if ESPN broadcasts, a
broadcast signal comes out from (9)
someplace? Does that change the
situation?
(i o) THE WITNESS: Well, first of all,
yeah. (ii) I think that the head of ESP N,
who is—

(12) ARBITRATOR FARMAKIDES:
Would have a real (13) problem.
(14) THE WITNESS: — a friend, he
would be out (is) of a job because for—
(16) ARBITRATOR FARMAKIDES:
Okay. I think I (17) understand.
(18) THE WITNESS: I heard something
like (19) anywhere from 4 cents to 13
cents a month. They sell (2O) it for a lot
more than that in the negotiation. I (21)
mean, it's instructive.
(22) CHAIRPERSON JIGANTI: And
ESPN Is the same (23) as A&E?
(24) THE WITNESS: Yes.
(25) CHAIRPERSON JIGANTI: It'sa
cable
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(1) network.
(2) THE WITNESS: And what they
negotiated (3) with a cable operator in
the marketplace is a monthly (4) fee far
in excess of what they would pay if it
was (5) under the basic cable copyright
fee.
(6) ARBITRATOR FARMAKIDES: So if

I contract P) with ESPN or with A&E, I

need not pay a royalty?
(8) THE WITNESS: You pay no
royalty.
(9) ARBITRATOR FARMAKIDES: It is
just that (1O) contract that governs our
ability to pick up your (11) signal?
(12) THE WITNESS: Absolutely. And
they, in (13) turn, had negotiated for the
rights to the programming (1 4) that
they'e carrying, paying what the
marketplace (is) negotiation was for the
rights to have Major League (16)
baseball or the rights to have NFL
football. And they (17) negotiated that,
saying, 'You know, we'e going to (i 8)
take you nationally." And so the
negotiation was (19) between the
program provider and the cable
network.
(20) And the broadcast station, let'
take (21) basketball as an example.
Basketball owns the (22) copyright. The
league owns the copyright to all NBA

(23) games. But a local team that
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happens to make a local (24) deal to put
its games on the station, which it has
the {25) right to do within a 75-mile
radius, loses total
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(1) control over where that signal goes
from there.
(2) In other words, they make a local
deal, (3) "I'm going to sell you the rights
to broadcast on your (4) station." Oops.
Shows up on the other side of the (5)
country. They don't have any way to
get compensated (e) for that other than
back through this process.
(7) ARBITRATOR WERTHEIM: I'Ill
looking at this (s) sweeps TV Week for
the District of Columbia. And (9) there
is a page in which they list the District
cable (10) channel chart besides all the
local stations, (11) Baltimoie stations,
Northern Virginia.
(12) CHAIRPERSON JIGANTI: This is
the Panel's (13) Exhibit Number 1,-
(14) (Laughter.)
(ls) ARBITRATOR WERTHEIM: They
list what are (1 e) called—
(17) CHAIRPERSON JIGANTI:-
admitted into (1 S) evidence.
(19) ARBITRATOR WERTHEIM:-
basic cable (20) channels. And there
are roughly 30 of them. And, as (21) I

look at the list, they include both
superstations (22) and probably what
you have called cable network.
(23) THE WITNESS: Yes.
(24) ARBITRATOR WERTHEIM: Now,
this is one (25) local system that is
carrying 30 different networks,
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(1) superstations, and the like,
everything from American {2) Movie
Classics to WWOR.
(3) THE WITNESS: And, just by way
of (4) information, they probably are
carrying more than (5) that. There are
only 30 that are listed. Some don't (6)
make-
(7) ARBITRATOR WERTHEIM: Well,
then they have (s) premium channels
and Pay-Per-View, and local (9)
government, et cetera. But every one
of these listed (lo) under basic cable
channels that happens to be a cable
(11) network, so they refer to it as a
channel, that's (12) carried at a price
negotiated between a local cable (13)
system and that network?
(14) THE WITNESS: Yes, everything
but the (15) distant signals-
(18) ARBITRATOR WERTHEIM: Right.
(17) THE WITNESS: — has a negotiated
price.
(ls) ARBITRATOR WERTHEIM: Okay.
And there's (19) no royalty payment on
any of those cable network (20)
pfagrallls?
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to carry it?" is at the system level.,
(ls) An exymple in Denver was th'at
they used to (17) carry WWOR. When
3.75 came in, if I recalI correctly, (ls)',
they decid'yd they didh't lijant ta make
that, get into (19) that point where
they'e,making that payment. And (20)
they dropped down to WGN and WTBS.
'That decision was'(21)'a'de 4t th'
system level, not made in the offices of
(22) a multiple system operator.
(23) ARBITRATOR WERTHEIM: I m
'sure that varies (24) a lot from one
system to another.
(25) THE WITNESS: Sure.
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'(1) 'RBITRATOR'WERTHEIM: But if
you looked at (2) the other side of that
table, some of these cable (3) networks
'are alsd mdre than ones owned by the
same (4) person.
(5) THE WITNESS: Yes 'sir.'s)

ARBITRATOR WERTHEIM:
Whether it's Mr. m Turner or somebody
else, aren't they in 'a pasiti'on to (s) say,
"Look, we'l give you a special deal If
you take (9) all four of our networks or
three of them plus TBS?" i

(1o) THE WITNESS: Turner has honed
that to a (11) fine art. Turner certainly
does it.

(12) ARBITRATOR WERTHEIM: But
what yo'u don't (13) get in any of these
negotiations is any allocation (14)
among sports, movies', syhdidateld,
devotional, (15) whatever?
(ls) 'HE WITN'ESS: Not unless you
had,—
(17) ARBITRATOR WERTHEIM: What
you do is you (1s) buy'somebody's
package in whfch thos'e th'Inga ara (19)
already put together?
(20) THE WITNESS: Well, yes,
although there (21) are some channels
that'yoU cah lobk Nt and say, "Well, (22)
this is a movie channel," like American
Movie (23) Classics, "This is aispdrts

'hannel,'SPN.So in the (24) what we
call the truly vertical channelsi CNN for
(25) news, you are then makin'g a 'ecisionby a

program'Page

564
(1) category.
(2) But many of the most popular
channels (3) combine programming, as
we have with the mostipopular (4)
distant signals. There are movies and
hpolts and (5) syndicated and—
(6) ARBITRATOR WERTHEIM: But i

even when you do (7) have a i

negotiation with a cable system, unless~
it's (s) one of those vertical ones, you'e~
negotiating a price (9) for a whole
package of things,'ot any separate
price (10) for sports, movies-
(11) THEWITNESS: Right. Someway

(21) THE WITNESS: No', no'neat all.
(22) ARBITRATOR WERTHEIM: Now,
in fact, (23) District Cablhvis ion is
owned by or in part by a,much (24)
larger Cablevision entity that owns lots
and lots of (25) different Systems across
the country?
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(1) THE WITNESS: That's correct.'2)

ARBITRATOR WERTHEIM: Isn't it
likely that (3) somebody froin
headquarters, not the local Washington
(4) guy, is going to do thyrse

'egotiationsbecause he can (5) get a
better deal because he's got all of these
(6) different systems all overthe'ountry?

(7) THE WITNESS: Sometimes you
will have (s) negotiations'that are do'ne'y

the large system (9) o)eritork. Ik
this case we'e talking about TCI, (10)
which is the largest system operator.
(11) ARBITRATOR WERTHEIM: So the
relationships (12) among the different
networks, some of whom are owned
(13) by the same person or groups of
persons?
(14) THE WITNESS: But there'
another step. (1 s) The large system
operator in the term that we use - (ls) I

hate to burden you with it - MSO.
Okay? The (17) multiple system
operator—
(18) CHAIRPERSON JIGANTI: Areyou
surprised we (19) knew one of them?
(20) (Laughter.)
(21) THE WITNESS: — mighti ver we'll
negotiate (22) a deal for carriage, "If,
you'e going to get carried (23) on our
systems, this is what we'l pay." The
decision (24) to carry or 11ot darry thatin'anycases, I would say (25) in most
cases, beyond some minimal level that
they
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(1) might guarantee, say, 'to a new
channel, the decision (2) ultimately is
going to be with that system.
(3) And let's say it's a 54-chlsnniel i

system and (4) they'e carrying 54
channels and there are 50 other (5) 'nesout there thatwanttb gbtoh. If a i

system (6) manager or it might the
District manager in that area, p) a
combination of a handful of systems, If

they decide, (s) you know, 'We really
need to carry this channel and (9) this
channel. And we want it Ih Wash'ington,'.C.,

but(10) it's not really going to do
well in Phoenix," they'l (1 1) make that
decision at the system level,'it cbuld be
(12) thai same of the negotiations,
certain level of the (13) negotiations,
that was done at the multiple'system'14)

operator level, but the ultimate
decision 'Do we carry (15) it or opt not
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to say (12) "Okay. Well, if our problem
here is what's the value (13) of a certain
type of programming on that mixed (14)
channel, you agreed as a system to
carry that channel (15) and pay a certain
license fee on it." (1 5) Now, the best
thing to do would be to ask (17) the
operator of that system how they would
divide that (is) value out. What
percentage would they allocate among
(is) these different program
categories?
(20) CHAIRPERSON JIGANTI: That'
your study?
(21) THE WITNESS: And that's why we
decided to (22) go with this
methodology in this study because we
felt (23) it was the best way to address
it.

(24) Now, when I was in Washington, to
show you (25) the kind of influence I

had in government, in 1979,
Page 565

(1) shortly after the copyright law, I took
a very (2) aggressive position, saying
that we shouldn't have (3) this process
at all, in fact, let's get away from this (4)
compulsory license. Now we'e 15
years later. So you.(5) see how
influential I was. I didn't get anywhere
(6) because of problems like this.
(7) ARBITRATOR FARMAKIDES: Can
I finish up? (5) Are you finished?
(e) ARBITRATOR WERTHEIM: On
that subject, (io) yes.
(11) ARBITRATOR FARMAKIDES: I just
have one (12) final question. I'm clear
on that now. If I'm the (13) same Media
General over here in McLean, Virginia
and (14) I want to keep everything as
inexpensive as possible (15) for my
subscribers and for myself, forget
negotiating (16) with any cable network.
(17) I'm able, then, to take the two (18)
superstations plus all of the other
superstations and (is) pay the royalty
fee into the copyright office. Now, (20)
at that same time that I'e done that,
I'e committed (21) myself to pay a
considerable amount of money
because (22) of the 3.75 and so on.
(23) Do you see any other proscription
that (24) would sway me from doing that
other than the money?
(25) THE WITNESS: Sure.
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(1) ARBITRATOR FARMAKIDES:
What?
(2) THE WITNESS: You wouldn't be
able to get (3) enough subscribers
because if what you'e - if all (4) that
you'e carrying are superstatlons, you
don't have (5) that variety of
programming in a package-
(6) ARBITRATOR FARMAKIDES:
Okay.
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(7) THE WITNESS: — that they'e
looking for. (s) Lifetime is a channel that
is programmed to appeal (e) primarily
to women. There's no superstation that
does (10) that. Arts and Entertainment
is primarily cultural. (11) There's no
superstation that does that.
(12) ARBITRATOR FARMAKIDES:
Those are all (13) networks.
(14) THE WITNESS: Those are all
cable (15) networks.
(15) ARBITRATOR FARMAKIDES: Yes.
(17) THE WITNESS: So as a cable
operator, your (is) decision would be
very often, and I think the numbers (1e)
support that most frequently the
decision is, I'm (20) going to get those
two signals, which are dirt cheap (21)
compared to what I would have to pay
anyway. Guess (aa) what? It gives me
a terrific variety of good sports; (23) in
particular, the stronger superstations,
good (24) movies, good syndicated.
(25) You know, I'm not here to tell you
that

Page 567
(1) sports is the only thing on these
stations. All of (2) this programming,
the mix of it, is of value. The(3)
question is: What's the relative value?
So they get (4) that. Those are good
variety stations.
(5) Now, I'm willing to get a couple of
other (6) variety stations. USA Network
is a pretty good (7) variety station, not
much on the way of sports (5) anymore,
couldn't — didn't stay in the game. TNT
is (e) a station, a cable network, that has
a mix very much (io) like a superstation,
very strongly sports-oriented as (ii)
well as movies and syndicated. But
that's - you (12) know, after that I'e got
to look at other things.
(i3) And so it's C-SPAN for public
affairs and (14) CNN for news and Arts
and Entertainment for those who (15)
want cultural and Lifetime for those who
want to have (16) the women who might
be interested in its programming (17)
and the Weather Channel for someone
who's going to (15) travel or just likes to
follow the weather and the (ie) Travel
Channel and on and on and on.
(20) And it's assembling the package.
This is (21) why the cable operators do
so much market research. (22) It'

assembling the package that picks up.
Maybe it's (a3) just 2 or 3 channels out
of my 60 that will convince (24) you to
subscribe. I want to have the right
variety so (25) I can convince a lot of
people to subscribe because in
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(i) my 60 channels, the 5 that you like
and watch might be (2) totally different
than, say, the 5 that Mr. Gersch (3)

wanted to watch. And so that's why
they go for a (4) variety instead of
keeping adding all of these other (5)
superstations.
(s) CHAIRPERSON JIGANTI: While
we'e at it, p) Mr. Bortz, let me venture
into a slightly different (8) area, a little
bit closer to what you'e talking about
(s) now. If I can come- what I'm trying
to define here (10) is the fundamental
problem. And the fundamental (11)
problem is that cable systems pay
royalties for (12) distant signals.
(13) Now, the royalties, say, obtained
from (i4) WWOR — stay away from
WGN because you think that's - (15) so
they were paying it for, you know,
WWOR. WWOR puts (ie) on movies,
syndicated matters, sports matters, and
(17) public programming matters, and
what kind of- I (15) don'tknow. I was a
little bit afraid of the news (1s)
programs, but, yes, news programs.
(20) THE WITNESS: News and public
affairs.
(21) CHAIRPERSON JIGANTI: News
and public (22) affairs. Now, the
problem is the money paid from (23)
compulsory doesn't - paid by the
systems isn't (24) divided up along the
lines. And that's what gave us (25) this
job here today.
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(1) THE WITNESS: That's right.
(2) CHAIRPERSON JIGANTI: We
have to divide it (3) to copyright owners
who provided those programs in (4)
those various categories.
(5) THE WITNESS: Right.
(6) CHAIRPERSON JIGANTI: And we
don't have a p) — the program, system
programmer, doesn't have a {5) budget
that he distributes among all those
things or (e) she has a budget
distributed among all those things. (io)
That programmer nearly buys a distant
signal-
(11) THE WITNESS: Exactly.
(ia) CHAIRPERSON JIGANTI: - for
which a (13) compulsory—
(14) THE WITNESS: His budget line
item says (15) 'distant signals.'nd he
buys it.

(16) CHAIRPERSON JIGANTI: Okay. I

just wanted (i?) to make sure that we'e
all at the same baseline. And (ie) I

don't know if it's clear. I don't know if
I'm (ie) totally accurate. I hope I am.
(20) THE WITNESS: I thought that was
quite (21) accurate.
(22) CHAIRPERSON JIGANTI: For
purposes of (23) discussion here now,
do you have any-
(24) ARBITRATOR WERTHEIM: I just
have a quick (25) minor - is QVC a
network?
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(1) THE WITNESS: It's a cable
network which (2) is a shopping
channel.
(s) ARBITRATOR WERTHEIM: I was
wondering what (4) category that fell
into. I couldn't fit it into any (5)—

(5) THE WITNESS: Definitely what we
would (7) call vertical, very narrow
appeal.
(5) ARBITRATOR WERTHEIM: The
same would be (9) true of Court TV?
(io) THE WITNESS: And Court TV is a
very (ii) vertical channel. That's right.
(ia) ARBITRATOR WERTHEIM: Thank
you.
(1s) CHAIRPERSON JIGANTI: MI'.

Gersch, I think (1 4) we can proceed
again.
(15) MR. GERSCH: Thank you.
(ie) CHAIRPERSON JIGANTI: Was
that impolite or (17)—
(15) MR. GERSCH: No. I thinkthat the
more (19) questions the panel has, this
is the time to get them (ao) answered,
not after the testimony closes.
(21) BY MR. GERSCH:
(22) Q Let's talk about the methodology
for the (2S) survey that you devised to
try and answer this (24) question of how
to divide up the royalty payments (25)
among the various copyright owners.
Just taking a

Page 571
(1) look at the chart on your right,
survey methodology, (2) the first step,
questionnaire design, if we could just
(s) start with that? How did you come
to-
(4) MR. LANE: Mr. Chairman, I would
like for (5) you to have a point of order
on this. Under the (5) rules, the witness
is required first to be examined by m
their attorney for competency to
support their (5) testimony.
(9) Since most of this has been on
areas that (io) I know we'e discussed
before and that you'e very (11)
interested, I'e held off. But now that
we'e getting (12) into the substantive
matters, I would like an (13) opportunity
to hear what that testimony is and ask
(14) some questions.
(15) CHAIRPERSON JIGANTI: I know
we slid into (is) the area. I assumed
that there was no objection. I (17) was
wondering.
(18) MR. LANE: There is an objection
to not (19) following the rules.
Somehow we got-
(ao) ARBITRATOR WERTHEIM: You'e
asking for (21) voir dire on
competency?
(22) MR. LANE: I'm asking for the
witness to (2S) be given an indication of
his competency. And then I (24) will

t
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have some questions'on%hat. Exactly
right.
(a5) CHAIRPERSON Jl(hANTI: 'I walsn']
unmindful

E ROYALTY FUNDS ~pa
the University. of (ai) 'Gebrgia, a'nd in
the same design I brought in Dr. (aa)'George Bardweil frorrl the University
of Denver

,(as) Q So you just brought them in?'ou had (24) nothing to do with it
personally other than bringing (25) them
'in?'age 574
(1) A That's Incorredt. I was vIrry'uch

(2) involved.
(s) Q All right. Well, tell us what you
(4) personally had to do. ThaI's What,all,
'of my questions (5) are, not about
somebody who is not 'here testifying.'6)

MR. GERSCH,: Let me here
interpose an p) objection. I don'
'believe'thi6 is competency (8)
examination as to an expert. The'expert
need not have (9) done the study 'imself.An expert could come in with
(io) a study that he had nothing
'whitsoIsvei'to Ifo With and (11) give the
'usual kind of foundation for it and
testify (12) in any court'n the U'nitird 'tates,even under the more (1S)
rigorous Federal Rules of Civil
Procedure.
(14) I think the questidns herri arri: Do
you (15) have personal knowledge of
'eve'rything in the study? (15) T~hatis very
different than competency of an expert.
(17) CHAIRPERSON JIGANTI: The 'ssueunder (is) review here is
competency to support th'e written (19)
testimony and the 'exhibiS. Theslr artr
'rooted (ao) questions on that area. And
I don't know if I (21) understand what
the issue is.
(22) And your speeificl objlectlbn N to
the i[as) 'quristldn l6?
(24) MR. GERSCH: They seem to all be:
going to (25) competehcy lin tilte slsnsls
of a fact witness. Did you

Page575 '1)write the report? Did you compile
the numbers? Did (2) you draw the
sample?
(s) Those are not the types of things
trrhiCh (4) eStabllisH cornpetenoy Of an
'expert. These are'the l(5) tlypels of
things that establish competency for a
fact (8) witness.
p) CHAIRPERSON JIGANTI: Your
'objection will (8) be overrtrled. You
'may inquire.
(9) MR. LANE: Thank ydu, Youri
Horior.
(io) MR. GERSCH: Thank you.
(11) THE WITNESS: Repeat the 'que'etio'n,please.
(12) BY MR. LANE:
(is) Q The question isl: Whatldidlyou
personally $14) do in the sample 'design?Besides brinlging in lail Of (15)
these other people, did you do anything
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(1) of that fact, but when'we had'one 'ntoit with no (2) objectic n, I'ad just
assumed that there was 'no (s) p'robiem.''m

sorry about that, Mr. Lane.
(4) But, Mr. Gersch, are you finished
with (5) your questions concerning his
competency?
(6) MR. GERSCH: Yes, I am.
(7) CHAIRPERSON JIGANTI: Okay.
Mr. Lane, you (5) can start it off.
(9) VOIR DIRE
(10) By MR LANE
(11) Q Mr. Bortz, I'm just goi'ng tb ta'Ik
about (12) the survey information. I

have no question about your (i sr
competency about this duff 'to which
you'e already (1 4) testified.
(15) Can you tell us what your pkrsdnal'16)

involvement was in the 1'989 and
1992 studies that you (17) present h6re?
(is) A Yea. I waa involved
throughout the study. (19) It began
with a review of the questionnaire
that we (ao) had used in one first in
1983, then another one in (21) 1986.
And my colleague, senior vice
president of our (aa) firm, Jim
Trautman, will be testifying to those
(as) studies.
(24) But we start, then, with taking
the (25) questionnaire that had been
developed-
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(1) Q Excuse me. Would you just refer
to (2) yourself personally, not "we'?
(s) A Yea. I waa involVod in
reviewing the (4) quoatibnn'aiak,
looking at tho comments of the
tribunal (5) from the '83 proceeding
and was involved in developing (5)
the quoatiormalre that waa then used
In 1989.
p) Q So you drafted the questionnaire
for 1989?
(9) A I drafted it. And I wry a&lsltod'y

Mr. (9) Trautman in dbing tHat.'1O)Q And did you draft the

'uestionnairefor (1 1) 1992?
(12) A In the same procoaa. Mr.
Trautman and I (12) beth pa'rtlclpated'n

it.
(i4) Q Old you undertake the sample
design for (15) either the 1989or'the'992

study?
(ia) A In doing tho questionnaire
design, the (17) first thing that j did
waa, lit addition to Mr. (18) Trautman
and myself, I brought in some other
experts (ie) to assist uat I rrrerNlohad'hem:

Dr. Wlrth from tho (ab)
Unlvoraity of Denver, Or. Roid from
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(20) I don't recall the number of
instances of (21) that, but it's e
handful, two or three, just a few (22)
instances a year where someone at
the system says (23) "Nobody here
does that. Call this office." And we
(24) will do that.
(2s) Q Bytheway, oneofyour
predecessors in
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(i) 1979, BBDO, actually did go to the
MSOs, didn't they?
(2) A Yes, they did.
(3) Q And they came out with similar
results (4) except they were slightly
more favorable to the movies (5) than to
sports. Isn't that right?
(5) A Yes, but some of that-
(7) Q I'm sorry. I'e got it backwards.
(8) A It's sports.
(9) Q The MSOs were more favorable
to sports-
(1o) A Correct.
(11) Q-thanto movies?
(12) A That's correct.
(13) Q Okay. Let's go onto Question
2A, then.
(14) A Okay. That's on the next page.
And we (15) have - after we have
drawn the sample, we get the (is)
statements of accounts from the
Copyright Office. And (17) that
provides us with the distant signal
carriage. (is) And so we list that.
(i9) And this is the first of a number
of times (2O) that we repeat so that
they - there are a lot of (21) channels
that a cable system carries. We want
to make (22) sure that they know
which ones are we talking about so
(23) they don't confuse the distant
signal station with the (24) cable
channel. So here we say, "This is
what you'e (2S) carrying. This Is
what the industry data told us.'age
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(1) And then we proceed to the
second part of that (2) question.
(3) The second part ot that
question, we are (4) really asking
them, "What do you think ia the most
(5) popular? What type, program
types?" And we exclude, (8) very
carefully exclude, any network
programming. So p) if they'e
carrying a network affiliate, we don'
want (8) network programming to be
mentioned. So we exclude (9) that
here again.
(1o) What was most popular with
your (ii) subscribers? That's a
judgment they make now. We (12)
have a list here, but we don't read
that list. As you (13) can see, there'
a caution that we just say, "Just ask
(1 4) them the question. It's an
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open-ended question." And (15) then
we circle or the interviewer circles
the (1 8) appropriate number when
they get the response. And (17)
that's a measure of popularity.
(18) Q Okay. Let's move onto the next
question, (19) then.
(20) A Question 3, we move from
popularity, which (21) is one sort of
measure of value, to if somebody
uses (22) certain types of
programming in their advertising and
(23) their promotion, quite clearly,
they think there's - (24) you know,
that there's a good reason for that.
They (2S) wouldn't use it in their
advertising and promotion
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(1) unless they thought it was
something of substantial (2) value to
their subscribers.
(3) So, again, we say "Did you
feature any (4) programming" by
these stations that I mentioned and,
(5) then, again careful to exclude
other than any national (s) network
programming from ABC, CBS, and
NBC, "in your m 1992 advertising
and promotional efforts?" And, (8)
again, at this point we don't prompt
them. It comes (9) off the top ot their
head as to what they use in (1O)
advertising and promotion.
(11) Then if they haven't mentioned
certain (12) categories, which
typically they haven', we go to 3C,
(13) which then goes to a list that
you'l find on Page 47. (14) And
anything that they - they will have
recorded the (15) answers to 3B by
circling a - let's say somebody (18)
mentioned movies. Under Q-3B
unaided, they would have (i7) circled
1. So if they mentioned movies and
sports, it (is) would be 1 and 2.
(19) We would then say, "Well, did
you also (20) feature syndicated
shows, series, and speciale?" And
(21) they'l tell us "Yes" or "Mo.'nd
that will be (22) entered under 3C. So
we'e able to keep track of what (23)
they told us oft the top of their head
and what they (24) told us when they
were prompted.
(2S) And then that takes us to 30. So
we'e

of those did you feel was the most
important (8) programming type to
feature in subscriber acquisition (9)
and retention advertising and
promotion? What was the (io) most
important?" because when we'e
talking about (11) distant signals, no
advertising sales opportunity.
(12) The reason that you carry it is to
attract (13) and retain subscribers to
your basic service. What's (14) the
most important that you use to
promote getting (1S) subscribers and
keeping them on? And we ask them
the (is) second most important and
what was least important. (i7) And
that completes Question 3.
(18) Q Okay. Let's move on, then, to
Question 4.
(19) A Yes. Question 4, which if you
read the (20) past proceedings you
know has been often discussed and
(21) it came up earlier today in
questions to me about (22) relative
value, "How do we best measure the
relative (23) value of programming on
those signals?" '(24) As the panel has
pointed out to me, you (25)
understand that they have a budget
for a distant
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(1) signal ~ They buy it. They don'
have to make that (2) categorical kind
ot decision. So we have to try and (3)
get the best estimate possible of that
categorical (4) decision.
(5) When we did the original
questionnaire (8) designs, one of the
things that we thought about was m
a question that was raised by the
panel, Judge (8) Wertheim: Why not
tell them what their program budget
(9) is and have them allocate that
program budget?
(10) There's some survey issues that
we (11) confronted 10 years ago on
that. Of primary concern (12) to us
was that we wanted essentially these
programmers (13) to be
dispassionate in answering a
question.
(14) They don't know why we'e
calling and (is) going through this.
We don't say "We'e calling. (18)
We'e trying to allocate money that
you pay in for (17) carrying distant
signals to copyright." (18) If we say
328,000 to a system, suddenly I (i9)
think they feel they'e in a
negotiation. You know, (2O) maybe
we'e from the Copyright
Commission. Iilaybe the (21) rates
are going to go up. If we say we
really think (22) this stuff is popular,
maybe they'e going to charge (23) us
more.
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(1) stepped through this unaided and
then aided in terms (2) of advertising
and promotion. I think I misspoke
when (3) I said most popular. It waa
using advertising and (4) promotion
in Question 3.
(5) And then we ask them directly as
the (8) person most responsible for
making program decisions m "Which
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(24) We»los'1 war»t'tbem te know why
we'e (25) calling, just as our
interviewers don't know who
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(1) they'e working for other than us.
They don't know (2) that we are doing
work for the Joint Sports Claimants.
(3) Out'nterviewers at Burke are kept
- all they know is (4) that Bortz and
Company is having them do a
survey. (s) And they'e asking all of
these different categories. (s) They
have no reason to focus on one or
the other. For (7) the same reason,
we didn't want to use that.
(s) Second, — and I think that we
would (9) probably spend days in
expert debate saying, "Well, (io) but
you asked this system to allocate
$25,000. And, (11) behaviorally, you
know, if another guy was asked to
(12) allocate 10,000, would that affect
how they did their (1S) allocation?
And so is it really a measure of the
(14) relative value or are they affected
by the size of the (1S) number or if it'
a small system, are they affected (is)
differently than a large system?"
There were just a (17) number of
imponderables.
(1s) I have to say that there's nothing
(19) theoretically wrong with that, but
we wanted to keep (2o) the operators
dispassionate on it. And we decided
(21) after consulting with a number of
people and our own (22) experience
in survey research and the fact that
we use (23) constant sum in other
work that we do and Mr. Book at (24)
Malarkey Taylor uses constant sum-
I think you'e (25) seen the testimony
of Or. Reid at University of
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(1) Georgia on constant sum.
(2) The largest cable operator that
we'e (3) mentioned a few times here
today, TCI, their head of (4) market
research frequently uses constant
sum to get (5) their subscribers to
allocate relative value of (s) different
types of programming as they
address: What (7) do service» do we
introduce? It's a new service» (s)
survey that ls done by TCI in a
number of systems. (9) And they use
constant sum.
(io) So we looked at dollars. We
looked at (ii) constant sum. There
are other approach»a, a scale. (12)
You know, on a scale of 1 to 10, what
do you think ia (is) best?
(14) There are real problems with
scales. So (15) after consulting with
the appropriate people, based on (is)
our owri exp»I'lance, we said, "We'l
uae constant sum." (17) And that has
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been refined a bit over the peal s as
we (1s) try and get the exact wording
such.
(is) I think at one time — and I don'
(2o) remember exactly - if it was 8100
that was to be (21) alloc'ated or 10$
percent, allocated 100 percent. A'nd
(22) based upon the responses, bdth'n

the findings of the (23) triburial, 'uestionsfrom - under
cross-examination in (24) tHe p'est,'e'e

decided that allocating a fixed
budget (25) was a reasonable
position of this.
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(1) We'e not asking you to allocate
100 (2) percent. We*re riot asking'outo allocate 100 poirits. i(s) We'Ie
asking you to allocate a fixed
budget. Bythe(4) way,iwe'irenot i

asking you to allocate what you paid'5)because - even for, I»ayI this flrI»t
six months of the (s) year, for the 'easonsI'e already m4ntiened.
p) So that is the basis. And I'm
sorry to be (s) so wordy'on 'thiS, but
this I think is very important. (9) We-
specifically, aa you see'n 4A, we 'epeatthe (1O) stations th»C we'e 'alkingabout. We don't expect (11)
them to necessarily remember those
from the earlier (12) questions.
(13) So we say we'e only interested
in U.s. (14) commercial lstatione,-'nd

then we read the statio'ns (is)-'.S.noncommercial stations. And
we read that so (1 5) the/ mhke lsurls
that they'e clear as to Which ones
are (17) commercial and
noncommercial and the Canadian'is)

stations. So we repeat that.
(19) And then based upon the
comments out of (20) the '89
proceeding, we - whereas, in '89 we
then (2i) asked them to allocate this 'ercentage,what we then (22) here
said was, "Okay. I'rn goini to read
the program (23) types. II'll »cad all
the program types that were (24) i

broadcast to give you al cd»nce tol
think about that. (2S) We don't want
you to do this quickly. Pleaseiwrite i
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(1) down the categoric». (2) So we
want them to have something written
(3) In front of them to look at since
they'e going to be (4) dloing aA
allocation. We don't want them ta try
and do (s) it all in their head.
(a) And then we go onland saly, l

'A»sum» you p) have a fixed dollar
amount to spend In order tb (s)
acquire all the non-netWork
programming. Excluding (s) the
network programming, iacti»ally
broadcast during (io) 1$92lby the l
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stations, what per'centage, if any, of
the (11) fixed dollar amount would
you.spend? Please write (12) down
the estimates" so the/ cd she it in'rontof (13) them.'14)And, again, this was in response
to the (1S) findings of the tribunal ~

"Write down the estimates. (1 S) Slake
sure they add to 100 percent." And
then we go (17) on, 'What
percentage, if any, of the fixed dollar
(1 s) amount" - then we asked - wre've
now got it written'(is)'down -'Would
you spend on?" Then,we,go through
(2O) these program types.
(21) Now, you see we have movies
listed first. (22) And tiien We have live
and'prdfessiohal sports and then (23)
syndicated. But you'l see titre i

column is labeled (24) "Random
Sequence." (2s) Ther4 is I»lwi»ys la
concern in survey
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(1) research that therr» could'be'a
position bias. In (2) dthei wr»rde, if ~
inaybe beihg listed first is the (3) best
position or maybe b»ingllisted fourtth
is the best (4) positiorlr. So vie don'
Want to get that at all. And (s) so
what we do is we asklthelm What
number they put down (s) because
we'e assigned a random sequence.
(7) So we at our company 'ssentiallyrandomize (s) these 'umbers.And then the random
sequence may come (9) rlrp. iAnd we
look at the cartds. Slovies ia going to
be (1O) asked number twO. So We Will
have filled in on the (11)
questionnaire before we give it to the
research firm, (12) Number 2 by
movies, Number 5 by live
professional and (13) lcoliegi» »porte,
Number 1 by syndicated and so
forth
(14). The next queatiannaire will have
them in (15) a different order. And so
the 'surV»ybr ia trained — (15) and this
is a co»nmon thing in survey
hssearch & to (17) 'read then»
according to the numbers by them so
we (is).randomize when they'r»
asked. And so we get that.
(ia) And then again to make sure that
that ia (20) the beat representation
that they can give u» of their (21)
perception, we go tol Page 49, 4B. i

And we say, "Now (22) I'In giingto'ead

back these categories,and your .

'(23)'estimate». I» th4re anything you
want to change?'24) And that's it.
And ao it's a very (25I deliberate
,proces trying to minimize the
difficulty 'age 597 i

i(1) of this for someone because, in
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detail. I (14) don't know that that'
wanted.
(15) CHAIRPERSON JIGANTI: I think
at this (16) point we could think about
that for a little while. (17) We can take a
10-minute recess.
(is) MR. GERSCH: Thankyou, Your
Honor.
(19) (Whereupon, the foregoing matter
went off (20) the record at 4:32 p.m. and
went back on (zi) the record at 4:44
p.m.)
(22) CHAIRPERSON JIGANTI: You
may proceed, Mr. (23) Gersch.
(24) MR. GERSCH: Thank you.
(25) BY MR. GERSCH:

(21) So we had two things that we
had to (22) address here, two
elements, in our sample design. (23)
Number one is we didn't want to
contact all of the (24) systems. We
wanted to do a sample and a highly
(25) reliable one, which goes to the
statistical design.

effect, this isn't (2) what they do at
the station, you know, at the cable (3)
system. They negotiate the cable
networks. And they (4) pay distant
signals for distant signals.
(5) But this process is different.
And so (6) we'e tried to take them
through it slowly, carefully, (7)
deliberately, And they don't know
that we'e talking (6) about
copyrights. So they aren't sitting
there (9) saying, "Oh, my gosh. Am I

going to have to pay (10) more?"
(11) Q Before going on, let me just go
back to (12) one of the points you
raised in connection with (13) Question
4. You talked about how it's certainly
(14) theoretically possible to go back
and look at what you (15) referred to as
their actual distant signal budget. (16)
Just to make it clear, their distant signal
budget, (i 7) those are their royalty
payments. Is that right?
(1 6) A Their distant signal budget is a
royalty (19) payment, yes.
(20) Q Let's go to the next step on your
survey (21) methodology, which is the
sample selection. Let's (22) just start
basically, Why do you bother with a
(23) sample'? What's the need to take a
sample?
(24) A Well, there are roughly 2,000
Form 3 (25) systems. We'e focused
on Form 3, as I think is done
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(1) And, number two, we wanted that
sample to (2) reflect the fact that the
big systems have more clout. (3)
They pay in more copyright dollars
than the small (4) systems.
(5) If we didn't do a stratified
sample, - (6) and, as Mr. Trautman
will testify to, in 1966 we did {7) a
non-stratified sample - we would be
(s) over-representing the opinions ot
the small systems (9) representing in
the aggregate not a real big (10)
percentage ot the revenue.
(11) So by stratifying the sample,
saying we'e (12) going to make sure
that we give the proper weight to (13)
how much they pay, then we'e able
to say, "Okay. We (i4) want to come
up with strata, the stratifications."
(1 5) These stratifications, our
divisions, we (16) use four strata
because it you - again, Dr, Bardwell
(17) could testify to this, but if you go
beyond four, you (18) don't improve
the precision of ths measurement
much. (19) Four is a reasonable
number.
(20) The question then is: How do
you go about (21) designing the
strata? And I don't know how much
(22) detail I can go into s lot, but
basically we go (23) through certain
statistical tormulstions that ssy (24)
"Here's where you draw the
boundaries." (25) We go - we get all
ths systems from the
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(1) Q Mr. Bortz, let's go to Step
Number 3 under (z) your chart, "Survey
Methodology." Let me just ask (3) you:
What's the pretest step?
(4) A Yes. Pretest. When you have
a survey, as (5) much as you think
you'e refined it and honed it, you (6)
want to make sure that when that
gets out of the field p) and used by
interviewers, that two things happen:
(8) that, number one, the interviewers
know how to use it (9) appropriately
and aren't contused by any - either
the (10) wording or the sequencing of
the process„and, second, (1i) that
those being interviewed understand
the questions (12) and can properly
give responses, instead of saying,
(13) "Nell, I don*t know what you
mean by that" or "That's (14) not clear
to ms." (is) So you do a pretest to
make sure that your (16) survey when
it goes out is going to have a
minimum of (17) problems in
execution. And we do that early in
(1 8) December. In 1992 we did it in
early December of (19) 1992.
(20) Q With respect to the pretest step,
that's (21) a step that you would do for a
survey you conduct for (22) commercial
clients as well?
(23) A Yes. Ns always do a pretest
of any (24) broad-based survey.
(25) Q Okay. Let's go to Step Number
4, the
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(1) in this proceeding, because that'
97 percent of the (2) royalty. But
2,000 is a lot of systems to try and (3)
contact. And so we use appropriate
sampling (4) procedures, as I think
any professional firm would do (5) in
such a situation.
(e) The question then is what kind
of sample. (7) A key element to keep
in mind is all cable systems ars (8)
not created equal because some will
pay in a lot of (9) money to the
tribunal. And a small system will psy
(10) very little. So we'l have systems
that will pay (11) $200;000 and s
system that will psy 3,000.
(12) There are s lot more smaller
cable systems (i3) in this country
than larger ones. But we want to
make (14) sure that we probably
weight the answers they give us (15)
by how big s buyer aro you because
if I'm a seller and (16) I want to total
up what I'm getting, just because s
(17) small buyer says ho's going to
give mo a high (18) percentage, if the
big buyers don't like my product (19)
and they'e going to give mo s low
percentage, they (20) have to bo
appropriately weighted by their
royalties.
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(1) Copyright Office and how much
they psy. And ws (2) compile a big
liat of those systems and how much
they (3) pay. And we order those.
Our staff does that.
(4) And wo give Dr. Bardwoll a list
that says, (5) you know, "From lowest
paying system to highest, (6) hors's s
bunch of systems. Now take s look
at it.
P) Ho applies those formulas snd
says, "Well, (8) draw tho Iino here on
royalty psymonts and, by tho (9) way,
applying other formulas in the
sample, take - I (10) want you to take
X number ot systems in this strata,
(11) a different number in the other
strata, and so forth." (12) So wo then
come up with a sample.
(13) And I could go into much moro
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(1) survey administration process. I

believe you said {2) that the actual
survey is done by an outfit called (3)
Burke. Is that right?
(4) A Yeah, Burke Market-
(5) ARBITRATOR WERTHEIM:
Excuse me. On a (6) pretest, how many
respondents was the survey form p)
pretested on?
(8) THE WITNESS: I don't recall that
number. (9) I really don't recall it. I think
it's on the order {10) of 10.
(11) MR. GERSCH: All right.
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(12) BY MII. GC4~~
(13) Q GQing back to Number 4, the
survey (14) administration, you were
going to tell us who the (15) Burke firm
was.
(15) AYes. Burke is-
(17) Q Is.
(18) A - Burke Market Research. It'
a very (1 3) large market research
firm. It does work (20)
internationally. It's based in
Cincinnati, Ohio. And (21) we have
used Burke ever since the 1983
survey.
(22) Do you want to discuss more
regarding that (23) element?
(24) Q No, I don', but thank you.
(25) (Pause.)
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(1) MR. GERSCH: I'm sorry. I was
trying to (2) entertain a question here.
(3) BY MR. GERSCH:
(4) Q With respect to Burke, the one
question I (5) did want to ask there is:
Do they specialize in doing (6) certain
kinds of surveys?
{7) A Yes. Burke is - one area of
special (8) expertise is what they call
executive interviews. (9) That means
rather than calling, say, households
at (10) dinnertime, they'e calling
business people in their (11) offices.
(12) And since that's what we'e
doing, that (13) was one of the
reasons that we selected Burke (14)
initially.
(15) QAiiright. And-
(15) A In fact, they have a special
group that (17) does it, special
interviewers who are executive (18)
interviewers.
(19) Q And you and Jim Trautman are
the ones that (20) trained them in terms
of this survey instrument?
(21) A That's correct.
(22) Q What kind of response rate did
you get on (23) the survey?
(24) A The response rate that we got
was in terms (25) of the first three
questions - was about 81 percent.
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(1) I'd have to refer here in the report
for the specific (2) number. In
Question 4, the allocation question,
waa (3) about 78 percent.
(4) Q There's a section of your
testimony, which (5) goes into detail,
which I will not do here, but Pages (8)
20 through 24, if you could just take a
look at that, (7) Section 4, IV-B. And if
you could just briefly (8) describe, what
is it that you'e addressing in Section
(9) IV-B of your prepared testimony?
(10) A At the bottom of Page 20?
(11) Q That's right.
(12) A This was just to recount for
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you what we (13) did in response to
the concerns that were raised by (14)
the CRT after the 1989'pro'ceeding. I
think I already (15) touched on some
of these. So I'l go through it kind
(15) of quickly.
(17) The first one, "Respondent (15)
Qualifications," we*ve Always t1ad a 'eryhigh level of (1s) qualification,
certainly by title, of the respondents,
(20) but there was a feeling that we
could do better.
(21) I think what we did in )he gad
was fine, (22) but there were like 11
percent of the respondbntir in'(23)'hich

some questions were raised in
prior proceedings. (24) And so we
asked for the person rrrost,
responsible for (25) programming
decisions.
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(1) And, as you can see in the table
on Page (2) 21, you know, We didn'
end up with people in the (3) othef
category, the customer'eivicls
managers, - I'm (4) comparing it to
'89- just a handful of people whd (5)'adofficer manager or'oplratlonh
managerkind of(6) titlris. So by 'hangingthe question,'we'did
elevate {7) the title profile df cuir i

respondents. And that'was in (8)
response to the concerhs.'9)The second area is category
definition. (10) We believe you can'
give people a long and detailed (11)
category definition. On the other
hand, there were {12) cdncernS that
our category definitions were not
close (13) enough to what the t'ribunai
had been utilizing.
(14) And you'l see on Page 22, in
Table 6 on {15) Page 22, that we used
very brief descriptions, (18)
obviously Just the - basically the
label. In '89 and (17) '92 we used 'efinitionswhich were very close to
the (18) definitions that the trlbirndl
has been using. So it''(19) a little'onger,but not much longer.',
(20) I can go through those, but if
you have (21) any questione. But it
was basically Just refining a (22) bit to
make sure that the respondent knhw'hat(23) category we were talking
about.
(24) The third area had to do with
public {28) television and Canadian
stations. And this ia one
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(1) where I guess we weren't quite'as 'esponsivein some (2) ways. And
that is If a question was'aised'bout,'3)

well, let's say a cable system -ado
you want me to go (4) into the detail
of this?

E ROYALTY FUNDS. XMAX(44)

(5) Q Just briefly—
(6) A Let's say a cable system '-
(7) Q — tc just get an ovewlew.
(5) A - wanted to cherry'a PIrbll~
television (rr) station, coInmkrciaI 'tation,noncommercial station, (10)
but decided they cobldg't a&rti it In
'terms of their (11) distant signal
budget. Shouldn't they also be
asked (12) about - I rheah, down't '-
that didn't mean the )13)

'rogramming.didn't have any value
'forthem. It Just ('r4) AidrI't IIavel
enough value for them to go ahead
'and (15) carry that signal.
(16) And I understand that. I can
understand (17) that position. What
,we were measuring here as I went
(18) through the questionnaire was
very precisely: What (1s) value,do
you allocate to the signals you
carried?
(20) It could be donee the other Way,
but'we'(21) fell th'at the measurement
'here should be unanlbigboris. (N)
And we attributed value bnlf toi
'signals that you (23) carr'leds And so I

did understand the tr'ibunal*s (24)
'conrmlntsl and th'e chmrIsents cIf bah
'the Canadian and (25) public
television,'ut w4 felt thwart We should
'keep It'age
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(1) to only the signals that you carry.
(2) Responder recall hdd bheri an
issue, (3) although we gdt, as yrtru'll
see when Mr. Trautman {4) testifies, a
real consistency of response, everi
with (5) various changes'year to year
in how the survey'as (Q ddneJ
including when it was done more
past the end of (7) a yead. B4t We
wanted to make surd thrlt wing

responded (8) the're. IAnd thlat iir thwart

we now start the survey (8) quickly,
even before all the '92 scolds Were
(10) completed,
{11) So we began in Dec'ember.'nd
as soon aa (12) we get to the level of
sample that we needi, we end the (13)
work. And It waa ended I think by
irarly April with (14) niost of thai
interviews done by Mardh otf '98 so
that {18) thly Could clearjly rlecall 'g2. 'ndthat waa the (16) process.
(17) And the flffh was the budget
allocation (18) process. We'e gone
through that. I can ansWer liny'{19)
questions if you have it, but I went
through how we (20) added. "Let'
write It down, think albout It.'rill rhe ~
(21) what you have. Mow da you want~
to change'it?" Those,'(22) were done
in response to the concerns of the
tribunal.
(23)' Mr. Bortz, if you'l just turn back
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(8) Q And you adieu the devotional
programming (9) in 1989?
(10) A Yes, I did.
(11) Q And naw that you'e added it in
response (12) ta the criticism, —

I know
yau didn't talk about it (13) — these are
the results that you'e come up with
when (14) you include devotional
programming as well. Is that (15) right?
(ts) A That's correct.
(17) MR. GOTTFRIED: I have no further
(18) questions.
(19) CHAIRPERSON JIGANTI: Any
motions pending?
(20) (No response.)
(21) CHAIRPERSON JIGANTI: You
may proceed, Mr. (22) Gersch.
(23) ARBITRATOR WERTHEIM: Just let
me ask a (24) question. In what areas
are you tendering the witness (25) as an
expert?
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(1) MR. GERSCH: Well, I'm tendering
him to (2) support the study that'
contained in his testimony, (3) And he'
testified to all matters with respect to
the (4) study and its conclusion.
(5) MR, LANE: In that case, just to be
clear, (6) I'm not going to make a
motion now, but I will reserve (7) my
right upon questioning if I don't feel that
Mr, (8) Bortz is competent to testify to, I

will object at (9) that time. But at this
moment, since there will be (10)
substantive questions, I'd like to
reserve that right (t 1) naw, but I won'
make a motion at this time.
(12) CHAIRPERSON JIGANTI: You'e
made your (13) statement. The
statement's in the record.
(14) You may proceed, Mr. Gersch.
(15) FURTHER DIRECT EXAMINATION
(16) BY MR. GERSCH:
(17) Q Mr. Bartz, if I cauld just follow up
an (18) some of the questions yau just
were asked? Do you do (te) surveys
for your commercial clients?
(20) A Yes. Our company routinely
does surveys, (21) a largo number,
every year.
(22) Q And when you da those surveys,
do you have (23) to sample the industry,
much as you had to do here?
(24) A There is always a sampling
design. And it (25) can be sampling
related to industry elements. It can
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(1) be sampling of subscribers. And
wo do that both (2) domestically and
internationally.
(3) Q And when you do surveys for
your (4) commercial clients, not for
these kinds of (5) proceedingS, do you
personally design the sample?
(s) A No. I typically have someone
design the (7) sample. We have a

XMAX(40)

statisticia~ on our staff, Arthur (8)
Steicker, who is often involved in
sample design. We (9) sometimes
consult with Dr. Bardwell.
(10) We use other consulting firms
and survey (11) firms that assist us.
And we use them on a regular (12)
basis, depending on the nature of the
study. So it (13) can be Chilton
Research, which is a big company. It
(14) happens to be owned by ABC.
(15) We have worked jointly with
Nielsen on (16) surveys where we
have them do a sample design to our
(17) specifications and a number of
other firms, smaller, (18) not
nationally known firms, but highly
competent. So (19) it is our normal
practice to involve experts in sample
(20) design.
(21) Q So that insofar as yau have
chosen to rely (22) on the work of
another expert, a Dr, Bardwell, with (23)
respect to the sampling, in connection
with this (24) study, that's no deviation
from the procedure you (25) would
follow outside of a litigation? That's the
same
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(1) procedure you follow for your
commercial clients'
(2) A For commercial clients we
typically (3) involve experts to assist
us in certain areas.
(4) Q Okay. Thank you for making
that clear.
(5) Let's go back to the design of the
(6) questionnaire. I just want to be
clear, You (7) mentioned Dr. Bardwell,
getting help from him on the (8)
sampling. Who are some of the other
folks that you {9) got assistance from?
(to) A Yos. Or. Michael Wirth, who is
head of (1 t) the Department of Mass
Communications at the (12)
University of Denver. Dr. Wirth and I

have worked {13) together on
projects dating back even prior to
my (14) coming to Washington. I

think we first got together (15) in
1977. Ho assists us on a number of
projects. He (te) assisted in the
questionnaire design.
(17) Or. Roid from the University of
Georgia (18) also assisted ln the
questionnaire design with (19)
particular attention to what wo call
tho constant sum (20) approach. So
they wore very much involved in our
{21) questionnaire design.
(22) Q Dr. Reld's area of expertise is
what?
(23) A Well, his expert is in survey
and market (24) research at the
University of Georgia.
(25) Q Also did you consult a Dr.

Booker?
page 585

(1) A Yes, Sam Book, Dr. Book, at-
I guess (2) they'e now called MTA
Associates or Malarkey Taylor, (3) is
again someone that I have known for
a number of (4) years. And we had
him involved also in questionnaire (5)
design.
(6) Q At this point if yau could turn to, I

(7) think it is, Appendix C of your
testimony, I believe (s) that contains the
survey instrument used in 1992. Is (9)
that right?
{10) A That's correct.
(11) Q And if yau could walk us through
that and (12) your questions there'?
(13) A Okay. Well, we start- it'
Page 45. We (14) start with
identifying obviously the system, the
retnit (15) numbers, an identifier that
the Copyright Office (18) assigns. We
get from some other industry
sources (17) subscribers who we'e
calling for initially, say, (1S) who's the
general manager of the system.
(19) And then we go into trying to
find the (20) appropriate respondent
at that system. And we ask for (21)
the person most responsible for
making programming (22) decisions
in 1992.
(23) Prior to 1992 we had asked for
the person (24) most familiar with,
but in responding to concerns of (25)
the tribunal in the '89 proceeding, we
just changed
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(1) that wording very slightly.
(2) We have in all of the surveys
typically (3) had people, a vast
majority of those we talked to, of (4)
very senior management positions at
the systems. That (5) gets us the
appropriate respondent.
(6) Q Let me just stop you before you
go on and {7) raise this question. That
Question Number 1 that you (8) just
referenced, that's directed towards
someone at (9) the system level, not at
the MSO level; right?
(10) A That's at the system level. No.
It's at (11) the system level. If they
say, "Well, you know, we (1 2) don'
really have somebody here most
responsible for (13) programming
decisions. That's somebody at the
(t4) district level" or "at the MSO
level," thon our (1 5) interviewers have
been instructed after making sure
(te) that Indeed there's no one at the ~
system who feels (17) that they were
responsible for programming
decisions, (1s) that we will then go
ahead and call, get a reference (te)
and call, someone at the next level.
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ielss?
(1S& A Yes. I met with Dr. Bardweil.
iWei(17) discussed and debated the
iissue of whether we should (15) have
a stratified random sample or we
ishouldi go to a (19) non-stratified
approach.
(2o) I instructed him as to the kinds
of levels (21) of accuracy or
oonfidence levels that I would want
ito (22) Iiiave in the key question and
then asked him to come (23) back
Witlf a Sample design which we could
make use of.
(24) Q And did you tell him to use the
formulas (2S) that you'e cited on Page
18 of your testimony, for
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(1) axanIple, for the 1989 study in taking
the sample (2) design?
(3) A You'e referring to the second
paragraph (4) under 2?
(5) Q Exactly.
(6) A The formulas he
recommended that we use in m
order te come up with the most
precise estimate.
(5) i

Q /Ind are you qualified or can you
ansWer (9) questions.about those
formulaa and how they work as (1O)

they, apply to the 1989 and 1992
studiies?
(11) iA I ican certainly describe the
iiiatilre ef the (12) formulas. The
purpose for which they'e intended,
(13) therefore, is of direct relevance
to what, it is that (14) I'm testifying for.
(1s) The derivation of the formulas,
the (15) iscademic support of those
formulas Dr. Bardwell could (17)
provide. And, in fact, Or. Bardwell
will be coming (15) into town tonight.
(&9) lf the panel would like to hear
from Dr (20) Bardwell on those items,
he will be available here to (21)
provide,that background. But I'm
fully,aware of why (22) those rules
Were uslsd.. And they were to meet
goals (23) that i had specified to Dr.
Bardwell.
(Z4) iQ Olid yOu ~
(25) ARBITRATOR WERTHEIM:
Excuse me.
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(1) MR& LANE'orry
(2) ARBITRATOR WERTHEIM: Yiou
referred to a',(3) forrhulvI. Ale yltiu ,'eferr'ing'tothis )or a strata iof (5) rtIyaiI y
ciasqes pr something else?
(sj THE WITN)SS,'I ttelltIve Ite')
referringito (8) the curn square iroot of F
rule.i
(7) ARBITRAT0R WEIIITHEIiiirI: I don'
see that on (8) Page 18.'9)

MR.;GERSQH:; Third full
i

paragraph.
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(19) THE WITNESS: Page 18, third
paragraph.
&11) ARBITRATOR WERTHEIM: Okay.
(12) THE WITNESS: The second
sentence refers (13) to the curn square
root of F rule. And the fourth (14)
sentence refers &o Nsymianni's
allocation formu'las. I (15) believe those
are the only two formulas referred to
(15) here.
(17) ARBITRATOR WERTHEIM: Thank
you.
(15) BY MR. LANE:
(1 9) Q Turning to Page 19, during what
period (20) were you involved in
overseeing the selection and (21)
training of interviewers? Is that for the
1989 study (22) or for the 1992 study?
(23) A For both.,
(24) Q Did you personally meet with
them'
(25) A I participated in '89 and '92 on
the
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(1) telephone. It was a telephone
conference. Mr. (2) Trautrnan'was
personally there. This firm is based
in (3) Cincinnati. And I was on the
telephone for the (4) training session.
(s) Q I'd Iikq to furi1 to $pppndjx Diof

i

your (5) testimony, if yoiii wquldi TIIat's
on Page 50. Did you (7) design these
statlstlcai estimation procedures for (5)
this study?
(9) A That was designed by Or.
Bardwell, who I (1o) brought in as our
consultant to do that.
(11) Q Did you perform any of the
calculations (12) from these formulas as
they relate to the 1989 or 1992 (13)
study'?
(14) A My staff performed those
calculations (1 S) under my direction.
(1 e) Q Did you write Appendix D?
(17) A I did net.
(1e) Q And can you ansWer questions,
about (19) Appendix 0 and how it
applies to the 1989 and 1992 (20)
studies that you present?
(21) A Yes, I can answer these in a
gimetal way. (22) Again, aa I said, if

get down to the (23)
al derivation or to say

m square (24) root of F rule
u the maximum-

(25) the minimum error in
boundaries of the
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yiiu v rant to
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questions I (7) have on voir dire.
(s) CHAIRPERSON JIGANTI: Any
other questions (9) on the issue of
competency?
(10) MR. GOTTFRIED: I haveafsw
questions and (11) the objection, Your

i

Honor. My name is Barry (12) Gottfried,
and I'm one of the lawyers to the (13)
Devotional Claimants.
(14) THE WITNESS: Hello.
(15) MR. GOTTFRIED: Good
afternoon, Mr. Bortz.
(15) VOIR DIRE
(17) BY MR. GOTTFRIED:
(18) Q You weren't paid by the
Devotional (19) Claimants to do this .

study, were you?
(2o) A No, I was not.

i,(21) QAnd, infact,you gaveakindof a
long (22) list of people you worked for,
and I didn't hear any (23) names of
religious programmers in that list.
(24) A That's correct.
(2s) Q You'e never worked for a
religious
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(1) program, have you, sir?
(2) A No.
(3) Q Now, in fact, the first time I was

i
in this (4) case, Mr. Bortz, - I know you

, go back longer than I (5) do — was 1983.
(5) A Yes.
(7) Q And you recall you did a study in
1983 for (5) the Sports Claimants?
(9) A That's correct. In fact, that
was the (1o) first time that we were
involved in-
(11) Q Oh, it was also?
(12) A Yes.
(13) Q Well, we started together, then. I

(14) thought you did one in '79.
(1S) A No, that was not done by-
(1e) Q In that study- and I'l refresh
your (17) recollection if you need. I'm
looking at Mr. (1e) Trautman's

, testimony. You asked about four or five
(19) programming categories
depending on whether a PBS (2o)

, station was on, but you didn't ask about
devotional (21) programming. Is that
correct?
(22) A That's correct.
(23) Q And if I look at Page 10 of Mr.
Trautman's (24) testimony, you were
criticized for not asking about (25)
devotional programming that year. Is
that correct?
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(1) A That's correct.
(2) Q By the tribunal?
(3) A Yes.

I (4) Q And in response to that criticism,
, I think(5) you said to Mr. Laneyouwere
involved in designing (e) the
questionnaires?
(7) A Yes.
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to (24) Page 21 for a moment, your
Table Number 5? First (25) column
under 1989, "Number of Respondents,"
you have

Page 608

(1) a total of 18 there. I think that may
be a typo.
(2) CHAIRPERSON JIGANTI: One
ninety-eight.
(3) THE WITNESS: Okay. Yes,
obviously. (4) Yeah, it was different.
Thank you for totalling it. (5) One
ninety-eight.
(5) MR. GERSCH: Thank you, Your
Honor.
(7) BY MR. GERSCH:
(8) Q Let's go to the final step in the
process, (9) which is an analysis of your
results. So let's go (1O) over to Page
24, Table 7, where you'e got the
results (11) for your first question on
your survey, in which you (12) ask the
cable operators what in their view was
the (i 3) most popular type of
programming with their (14)
subscribers. What did you find there?
(i 5) A Well, we found that live
professional and (is) college team
sports was the most popular, as you
can (i7) see from the numbers there.
And we also found that it (18) was o-
the mean number in the survey was a
bit (ie) higher, but I should point out
that those fall within (20) the sort of
band of uncertainty or the
confidence (21) interval. That falls
without those numbers. So you (22)
can't assert too much with respect to
popularity, but (23) at least the means
were somewhat different.
(24) And second was movies and
then syndicated (25) series and
shows. In both cases I think it'
somewhat
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(1) interesting to take a look at. If
you combine the (2) movies and
shows and look at that with liw (3)
professional and college team
sports, they'e fairly (4) close in
terms of the total of those two
categories (5) with the sports
category.
(5) Q Okay.
p) A And, remember, this was done
unprompted. (8) This waa Just asking
what's most popular. And we (9)
didn't list the different categories.
So it's an (10) unprompted response.
(11) Q Just going back in terms of the
(1 2) formulation of Question Number 2,
the question that (1 S) gave you these
responses, I want to go back to your
(14) questionnaire for a second.
(15) The question you asked there is
'What (is) types of programming
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operators, the (io) system owners, what
it is that they actually featured (ii) when
they do advertising and promotion, the
category (12) they cite most is sports?
(1s) AByfar.
(14) Q And then you asked that
question a little (is) bit differently. And
you report those results at the (15) top
of Page 28. Is that right?
(17) A That's right because now
we'e saying not (18) "What do you
feature?" but "What was most
important in (19) what you do?".
(2O) Q And what were the responses
you got there?
(21) A That's Page 28, Table 10. 67.7
percent of (22) the respondents said
that live professional and (23) college
team sports was most important.
And that's (24) consistent, really, with
the earlier question in that (25) it'
almost universally used where it'
more
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(1) selectively used for the other
categories. I think (2) the responses
across these questions aro quite (s)
consistent.
(4) Q All right. Let's turn now to your
(5) constant sum question, where you
actually ask the (5) operators to make a
determination based on a constant p)
sum which of the various different types
of (8) programming at issue in this
proceeding are of what (9) type of
value. What did you find? That's on the
top (1O) of Page30. Whatdidyoufind
there? We'e still got (11) the chart that
shows some of your results.
(i2) A Right. The chart essentially
repeats what (13) you would see in
Table 11 on the top of Pago 31. And
(14) it showed that 38.8 percent of the
allocation would go (15) to live
professional and college team
sports. That's (15) up from the 1080
number of 84.2. (17) 25.8 percent
would go to movies. That has (is)
gone down. That's kind of
consistent with a rather (19) different
question in Question 3 about what'
most (20) important, but they'e
internally consistent, the (21)
answers to 3 and to 4.
(22) And then the other categories,
syndicated (23) shows of 16 percent,
news and public affairs at 12.4, (24)
devotional and religious
programming at 3.9 percent, (25) PBS
and other programming carried on
noncommercial
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(1) stations at 3 percent, and
Canadian programming at.3 (2)
percent.
(s) Q And just if you compare I guess

broadcast by these stations, what (17)
was most popular?" So this isn't limited
to a (15) particular type of
programming. Is it limited to (19)
distant signal programming here?
(20) A Is it — excuse me?
(21) Q Are you limiting yourself to
distant (22) signal programming when
you ask this question?
(23) A This is limited to distant signal
(24) programming. We repeat the
fact that it's not (25) national network
programming. We don't want the
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(1) network, say, packages of
baseball or football or (2) whatever to
appear in here. So we make it very
clear (s) that we'e talking about
non-network programming.
(4) Q Okay. Let's go on to the
questions you (5) asked about
advertising and promotional use of (5)
programming. Turn to the next chart on
Page 26, top (7) of Page 26. How many
of the respondents said that (8) they
utilized distant signal programming in

(9) advertising and promotional efforts?
(io) A We can see it's about a third in
both (1 1) years, 31 and a half percent
to be precise for 1002.
(12) Q And you ask those follow-up
questions?
(13) A That's right. Now it'
important - okay. (14) We said, "Do
you use it?" And only if they said they
(is) use it did we go on to the next
ones
(ie) Q What did you find there?
(17) A Well, there we found that it
was sports, (1 5) live professional and
college team sports, was almost (19)
universally used in advertising and
promotion. That's (20) in Table 0 on
Page 26. No surprise at all. Anyone
in (21) the cable industry who reads
tho trade magazines and (22) goes to
the trade shows know that sports are
heavily (23) featured.
(24) Movies are also featured, about
half the (25) systems in 1002. And
that's a sharp drop-off from
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(i).1989. Wo have a fairly wide
coildonco interval hero. (2) But,
oven so, It's notable. And I think
there are (3) some reasons that might
apply to thaL And thon (4)
syndicated shows and series ls 38
porcenh
(5) So what you seo is
overwhelmingly sports (6) is used.
And then the others are used, but not
nearly p) as much as sports. Sports
is almost twice the amount (8) of
movies.
(9) Q So when you asked the cable
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the '92 (4I festal+ dc[I . &nc 89 Iesults
from the last proceeding (5) with
respect to sports, you found that the
share (s) allocation was higher. Is that
right?
m A Yes. And it's consistent with
the (8) expectations that I would have
had - that I did have.
(3) Q And, likewise, the share for
movies in '92 (to) is lower than in '89. Is
that right?
(11) A Share for movies dropped
somewhat. (i2) Syndicated, I think
the differences there are not (13)
statistically significant. So that
stayed about the (14) same.
(15) Q Okay.
(16) ARBITRATOR WERTHEIM: Why
do we such a (i 7) substantial variation
among the absolute confidence (18)
intervals in these various categories?
(ts) THEWITNESS: Yes. Youmean
going across (2O) the different
questions?
(21) ARBITRATOR WERTHEIM: Yes.
Well-
(22) THE WITNESS: Within the table on
Page 31?
(23) ARBITRATOR WERTHEIM: Yes,
similar to the (24) previous table.
(25) THE WITNESS: It has to do with
the sample
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(1) size, the number of systems that are
responding in (2) each case, and the
absolute magnitude of the number (3)
that they give you, although 2.2 percent
is a wider (4) interval, say, than in news
and public affairs and 1.7 (5) percent.
It's a smaller percentage of the number.
(6) In other words, the percentage
uncertainty m of 38.8, the 2.2 points is
less uncertainty as a (8) percentage of
the total number. But that just comes
(9) from taking the number of
responses, how they'e (to) weighted,
putting that through the statistical (1 1)
analysis, and calculating the
confidence interval for (12) each
category that was answered.
(13) In my view, basically they'e
comparable. (1 4) I know that you see
some things with devotional, (18)
religious, and Canadian down at very
low levels. It (18) has to do with the very
small population of those (t7) stations.
But the others are really pretty much in
(18) the same range.
(19) I would suggest for simplicity that
you (20) could say, you know, these
numbers are probably good (21) within
plus or minus two percent. And that's a
pretty (22) good number from a survey,
plus or minus two percent.
(23) ARBITRATOR WERTHEIM: And
these figures (24) for PBS and Canadian
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programming are only percent (25)
allocation among those respondents
who said they did

Page 615'1)some public and Canadian
programming?
(2) THE WITNESS: Only

those'espondentswho (3) - for whom we
had call - we had the statement of (4Iaccount and said they caI'riel that
signal or they told (5) us that they
carried the signal, yes.
(6) It's only for those respondents
who (7) carried the signal. There's no
value given here to (8) rskpoIIder(ts llIho'ighthave carried the signal at a (s)
lower price.
(to) MR. GERSCH: Okay.
(11) BY MR. GERSCH:
(12) Q Mr. Borlz, with respect to your
findings (13) in your survey, the sports
category, the most valuable (I4) 'ategoryof programming with respect
to distant signal (is) programming, I

believe you said that that was (16)
consistent with your experience. How
does your (17) experience ln the 'ndustrysupport that conclusion?
(18) A Okay. There are r'cally two
elements to (i 9) it. First, let's look
specifically at 1 992, what w'as (20)
going on. Michael Jordan was,at the,
peak of his (21) popularity. WGN had
entered its period of rap'id (22) 'ubscribergrowth after a not so
rapid period after (23) they added the 'hicagoBulls. I believe that that had
(24) a lot to do with their circulation
growth. You had - (25) you were then
in a period where the Chicago Bulls
wore
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(1) the national champions of the 'ationalBasketball (2) Assdclatlolt.
(3) The Atlanta Braves after a period
of years (4) is - a not so good team,
was tho National League (8)
champions and doing that, not quite
making the World (8) Series until this
year., but they did it.
m So we had two extremely strong
attractions (8) that clearl'y had 'ationwideappeal. And I think that
(9) tho operators wore cognizant of
that, that their (10) subsdrlbars coolly
liked getting access to all of (11)
those games, in addition to tho White
Sox and tho Cubo (12) 'that had their
own followingo.
(13) But In terms of the dhole,'learlythe (14) fortunes Of those
teams would affect that.'nd If (1 8)
they both went ln a tank'a Nw pearl
from now, I would (ie) expect my
expectatlon would bo that number'ould

go (17) down. I was pleased'o
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see that it had - that bur I18) 'easurementapproalch iliad 'the
Seneitiiity to p'ick that (19) up.
(2o) Secondly, though, let's again
think we'e (21) in 1 995. And'the'eriod

of the late '80s into the (22)
early '90s was a period of substantial
increases in (23) the rights fees paid,
particularly for sparta like the (24)
National Basketball Association.
The licensing of (2s) sports product
in this country exploded over this

Page 617
(1) period. And so'we'had a gre6t
increase in'popularity (2) bf clpoAs, bf 'othgenerally and specific teams
that (3) were on the signal.
(4) The second thing is that-
kmember this (5) is a relative
allocation. Sports go'es up. 'That
nleans (8) that the operators made a
conscious decision that (7)
something else went Hots)n. IAnd if'e'etalking about (s) the major
three categories, we see that
syndicated (s) didn't change much, .9
of a point. But movies went (tc)
down.
(11) And I can't give ybu Is cIIusdl
analysis of (i2) this, saying it'e'nt
down specifically. But we know (13)
that we had during that pisridd tfIe 'ariouscable (14) networks able'o
license better packag'es of both'(t5)'yndicated

programming and
nlovlos.'16)

And so there Were mbrei
alternatives. (i 7) Celthinly the
vidoocassette revolution'had alluded
up at (18) a very high Isenetr&ioh of,
people who were renting (ts) movies.
We had'services like Americltn Movie
Classics (28) that for years had Seen
Wld's 'a ply 4erviceJ (21) Remelnber
we talked about pay, you'e going tO
have to (22) pay extra to get ft,
convert it to basic. So there (23) was
nloro there.
(24) So, whether we look at the USA
Network or (26) Lifetime or American
Movie Classics, there were
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(1) certainly more chdicoe available
fbr movies without (2)lhaiIlng to lget'a 'istantsignal.
(3) And so I think that tHe
combination - it (4) wae tho interplay
and combination of the increased (8)

supply on tho cable systems of
movies and tho (8) inclroased
popularity Ofsports Itnd the'specific
m popularity of two real hnginos of
hpofto ih the (8) Chicago IBulls and'hoAtlanta Braves, tHat When you (9)
begin te meld those factors together-'nd I can't (to) get into~the heads of
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the cable operators who are (11)
responding to it. That's why it met
my expectations.
(12) That's what I would have
anticipated, both (13) a - you know,
somewhat of a drop in movies and
(i4) somewhat of an increase in
sports.
(1 6) Q And how about just the fact that
sports as (1e) a general matter, putting
aside the increase that (1 7) you'e just
been testifying about from '89 tc '92 on
(1 e) sports and a corresponding
decrease on movies? How (19) about
just the relative value of sports as
compared (2O) with movies'?
(21) Your survey — and you'e gone
back to the (22) predecessor's. All
consistently show sports as (23)
considerably more valuable or more
valuable than (24) movies.
(25) In your opinion is that consistent
with
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(1) your industry experience?
(2) A Well, let's think about sports.
This is, (3) you know, in the category,
It's live, live (4) professional and
college sports, something that's (s)
happening right then. The product
can't be any (e) fresher than tonight's
game tonight with this year's (7) stars
and rookie of the year or whoever is
playing.
(8) It is tied into something that'
happening (s) on a continuaus basis,
happening in the sense of (1o) they'e
competing for division
championships and (1 i) eventually
league championships. And that's a
very (12) evolving kind af
pragramming.
(18) Movies are very attractive. And
(1 4) syndicated series are very
attractive programming. (is) But
these are, by and large, movies that
have already (ie) had release in other
places, are available in other (17)
places, like the video store for the
movies.
(ie) The seriee have often run on a
network and (ia) then been run, had a
repeat shown, on a network. And (20)
they go out to syndication. And so
they'e not (21) necessarily new. And
they get run fairly frequently.
(22) So I think the difference that we
have (23) here is the live nature. It'
happening. It's (24) current. And
there's an intensity of involvement
and (2S) a valuing of product that'
first run, as opposed to
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(1)verygood productand
entertaining product that can (2) fill a
lot of hours, but it's not first run.

(s) By and large, it's not first run.
There (4) is some first run movies and
other programming that's (s)
produced on these stations, but, by
and large, they (e) corns from the
libraries, film libraries and
syndicated (7) programming
libraries.
(e) Q Going back to the beginning of
your (s) testimony, where you talked
about the different types {1o) of cable
networks and Pay-Per-View channels
that a (ii) system would carry, it is the
case, is it not, that (12) there are
substantial other programming options
that (18) are typically offered by the
system which do carry (i 4) first run
movies, non-distant signalling?
(is) A Yes. And that's - you'l find
that in (is) the Pay-Per-View services
talking about first run {17) movies.
And the pay services increasingly
have (ie) produced them. HBO
produces a lot of movies, and (is)
those are first run, although I think
people - I'l (2O) have to say that the
greatest popularity, I believe, (21) is
with theatrical releases that have
been {22) pre-promoted and pre-sold.
(28) It used to be when I would give
speeches (24) at the National Cable
Convention, that it would (2S)
emphasize that so much of what they
had was pre-sold
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(1) product and sa little of what they
had was new {2) product.
(8) MR. GERSCH: Okay. let meask
this (4) question of the Chair. I'm going
to go into a new (s) section now. I'm
happy to do it now or I don't know (e)
whether you want to - when you want
to take a break p) for the day.
(e) CHAIRPERSON JIGANTI: We had
agreed to go (9) until 5:30. I think we
just took a break not too long (io) ago.
(11) MR. GERSCH: Okay.
(i2). CHAIRPERSON JIGANTI: We
should easily be (18) able to go to 5:30.
(14) MR. GERSCH: Except-
(is) ARBITRATOR WERTHEIM: Before
you go into (is) a new subject, I'd like
to ask you a question about (17) Table
11 and this comparison generally you
make of '89 (ie) and '92.
(19) THE WITNESS: Yes.
(20} ARBITRATOR WERTHEIM: You
didn't do a (21) survey for '90, but for
'91?
(22} THE WITNESS: A survey was
done for '90.
(2$) ARBITRATOR WERTHEIM: But
there was no {24) data in your
testimony?
{2S) THE WITNESS: Thatwillbe in Mr.
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{1) Trautman's testimony. There were—
over a period of (2) 10 different years in
which surveys were done, there (3)
were 12 surveys. Rather than hit you
with all 12 at (4) one time, the approach
here was to take '89, which had (5) been
subjected to rigorous scrutiny in the '89
(e) proceeding; and then '92, which was
the very first (7) survey that
incorporated the comments coming cut
of (8) '89.
(s) So we wanted to focus on that
refined (1O) survey that reflected the
changes and compare it to (i1) '89.
And then Mr. Trautman will fill in the
blanks on (i 2) '90 and '91.
(13) ARBITRATOR WERTHEIM: Both
years '90 and (14) '91?
(is) THE WITNESS: He will be
testifying ta a (ie) large number of
surveys, including '90 and '91.
(17) MR. GERSCH: All of the results of
all of (1 8) the JSC surveys are Table 1 ta
Mr. Trautman's prepared (ie)
testimony. He gives them all right
there.
(2O) ARBITRATOR WERTHEIM: Okay.
Thankyou.
(21) BY MR. GERSCH:
(22) Q let's turn now to discussion in
your (23) testimony with respect to the
MPAA's use of the (24) Nielsen data,
and particularly this concept of (2S)
viewing. Have you seen that in other
proceedings, a
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(1) viewing hour concept used by
MPAA?
(2) A Yes, I have.
(8) Q And this year they changed it a
little (4) bit. It's a viewing minute
concept. Is that right?
(s) A Well, I see that, yes, they'e
using (e) viewing minutes. And that
has to do with a change p) from
diaries to people meter. But
basically it's the (8) same
measurement.
(9) It's a measurement of what I call
tonnage. (1O) In other words, you
don't look at the value of the (1 1)
programming. You look at how
much. And so a program (i2) that
appears on a station late at night that
has been (ia) a movie that's been
shown five times previously or (i4)
it's an old, old black and white series
counts as much (ie) as a live sports
program with hot competitors and
(ie) prime time. So it's a tonnage
measurement.
(17) I must say that the only place in
my (18) practice - and I'e been in
the business since the (19) early '70s
- that I ever encountered viewing
minutes (20) or - well, viewing

ISTRIBUTION OF 1990, 91, & 92 CABLE ROYALTY FUNDS

MEAL R. GROSS 4 CO., INC. {202) 234-4433 Page 618 to Page 623



asa 12/06/95: CARP: D

minutes is nae ~ viewing hours (21)
snd certainly viewing minutes is in
this proceeding. (22) It's not used by
broadcasters, who do use ratings,
but (23) they don't essentially group
apples and oranges in a (24) tonnage
measurement.
(25) Q Okay. And before we get into
what's used
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(1) in it, this tonnage measure, as you
say, is the same (2) as in prior
proceedings, but although the concept
is (3) thesame, i take itthe
methodology is different this (4) time
around?
(5) A Methodology is different in
terms of the (8) use of the people
meter, which essentially takes a (7)
continuous reading, rather than s
diary. So yes, (e) there are some real
differences in methodology, but (8)
you end up with the same, basically
the same kind of (1 o) measure, just a
different yardstick.
(11) Q Okay. Now, this tonnage, what
you call (12) this tonnage measurement
or viewing hour, viewing (13) minute
concept, this is based on the Nielsen
data. Is (14) that right?
(15) A That's correct.
(18) Q And in your experience, putting
aside the (17) tonnage notion, do cable
operators use Nielsen data in (18) their
work?
(18) A Very little. When we work with
(20) broadcasters, as we do at the
station level and at the (21) group
owner level, ratings are important
because, (22) remember, they'e got
one channel. And their revenues (28)
and their success is dependent upon
your watching that (24) channel, that
particular channel..
(25) Cable operator ls selling a
package. And
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(1) the cable operator is not sensitive
to your putting a (2) lot of tim~
watching one or the other. They
want the (8) variety. They want to
have religious. They want to (4) have
public broadcasting. They want to
have sports (5) and movies. And they
want to have arts. And they (e) want
to have news.
p) And so it would be impossible if
you had (e) 80 channels to say, "I'm
going to worry a lot about (8) the
ratings of" any one. They look a look
at it in a (1o) very general way but not
- it's not part of their (11) business.
(12) And when we work with them, I

can assure (1 8) you that we'e
looking - survey work that we have
(14) been contracted to do and that I
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have seen done by (15) others talks
to the satisfaction or interest Of the '1e)customer in differe'nt types of,
programming.
(17) And maybe they'l hay, "Db you 'atchit a (18) little bit or frequently?"
But taking the ratings and (18)
studying the ratings is hot'pa& of'the'asic

(20) decision-making process
at a system.
(21) Q So the ratings are important to
the (22) broadcasters, much less
important to the cable (22) operatore?
(24) A Ratings are really fundamental
to a (25) broadcaster and secondary
or tertiary in the
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(1) considerations of a Sable
operator.
(2) Q

Let'sgobacktotitetbnnkge'otion

that (8) the MPAA has'based its
analysis on that's taken from (4) the
ratings. Have you ever seen'this
tonnage notion, (5) as you describe it,
used even.by broadcasters?
(e) A No, not at all.
m Q You have not seen it used by
cable (8) operators, and you ~have never'een

it used by (8) broadcasters'either?'10)A It's not a meaningful measure
because (11) broadcasters think in
day parts. I can tell you that (12) in
my work at ABC over the years - and''m

sure at (18) times they kind ~of ~

hate to see me come in the door (1 4)
again, but in the 17 yeats thatI'e'een

consulting (15) with AbC that
one of the big issues is'day parts,'How

(18) are we doing in daytime?
How are we doing in prime'(&7) tinie?'oware we doing in late night?
What's the (18) morning'shrew like?"
Those are day parts.
(18) They look at each of those. They
have (20) different people that run
them. In terms of the (21) ultimate,
responsibility for programming, It
goes by (22) day part. What - When
they go out and sell (23) advertising,
the advertising rates vary ~

substantially (24) by day part.
(25) I have a table here.'I don*t recall.
tho
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(1)-
(2) Q It's Table 12 on Page 36. But
before we (3) get into thai table, iljust
want to be clear on this (4) point.
(5) This tonnage notion, I take it from
your (8) testimony the dINicuity there is'hetonnage notion p) counts each 'ourviewed as an identical value to the'8)next?
(8) A That's right. If someone is
viewing an (10) hour at 1".00'a.m., 'omehowor another, tHey haylthat

E ROYALTY FUNDS xMAx(4a&

(11) has the same value to the cable
'operatbr.

'(12),Q Okay. And yo6've got'this table
'hers that (fs) talks'about what in the
'bro'adcast iield, where they do (14) use ~Nielsen ratings — how 'do t'e

'roadcastersti'eat (15) those ratings? i

mean, do they weight each hour the (1 8)
.same the way the MPAA's tonnage
approach does?
(17) A No, they don't. Let' take a 'ookat (1 8) Table 12. And that's on
Page 38. Now we use here (18)
something called cost per 1',000. I'on'tknow if (20) you're fam'iliat with
that, but that says you'e (21) selling
advertising. What is the rate that you
charge (22) the adVertiseb'elr 1,000
viewers, per 1,000 viewers? (28) So
We'te titlklhg about 1',000 viewers.'24)When you take a look at these
numbers, (25) what you see - and this
was taken from Nielsen there

Page626 '1)- that you'e got the rates for the
various day (2) parts. And they vary
substantially.
l(8) 'ow, let's take a look at the top
20 (4) markets. It's nest irt1pdrtaht
which of those columns (5) except to
show you that it varies in all'. For an
(8) advertiser to buy access 'for '1,000
viehers in 'prime (7) time,'hey'l pay
313.36. That will get them access (8) ~
to 1,000 viewers. If they'e going to
buy access in (8) the early m'orn'ing'or
daytime, they'l pay dnly'four (14))
dollars: for the sante 1rievlrer.'11)

So, quite clearly to

the'roadcastera'(12) minute, having'ccessto a viewer is dependent
upon (18) the time of dayi Ahd that'
tv' shy that'adding (14) tonnage up
viewing minutes, not distinguishing
by day (15) part value's is'ust nest
done. It's Just not ddne In (ie) the 'ndustry.

(17)
' So even'for'thelbroladdast1trs-'18)

A Even for the broadcasters.
(19) ' -'o use'ielsen ratings—
(20) A Even for the broadcaatera. '21).Q —. for. meat and potatoes, they
WoUldn't (22) use a tonnage notion?
(23) A That's right.
(24) Q Okay. Let's come back now to
the cable (25) industry.'nd I wonder, if .

you'can talk about, again,
Page 629 i

(1) why it Is that Nielsen ratings of any
kind are less (2) Im'portant to the Cable
industry, especially with (3) reference to~
where it is that the cable operatom are ~
(4) getting their revenue.
(5) A Let me first correct. I

mlsspako in terms (e) of the source
of tho cost per 1,000~data. And, as
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we (7) indicate in the report, it's from
the Media Market (8) Guide, which is
widely used in broadcasting based
upon (8) the Nielsen designated
market areas. I said that this (10) was
Nielsen data. This was not Nielsen
data. It was (11) from the Media
Market pack.
(12) The cable operator certainly has
some idea (13) as to whether a
channel might get a .3 rating or get
(14) a .7 rating, but they don't go into
their valuation (1 S) and negotiation
based upon that. Let me give you an
(16) example.
(17) First of all, I think you'l find that
Mr. (18) Gerbrandt's testimony goes
right to this point in (19) detail. And
I'm familiar with it, but I'l let Mr. (20)
Gerbrandt testify to it.
(21) Where they take a look at what in
the (22) marketplace cable operators
are willing to pay and (2s) relate that
- cable network. And they relate that
to (24) viewing. And what it shows is
that there's a big (25) discrepancy.
It's not related just to viewing. It'
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(1) related to what,.viewing what, that
viewing sports, (2) for example, is
worth more to an operator than
viewing (s) some other kind of
program. Mr. Gerbrandt will (4)
testify to that.
(5) An example that we are very (6)
well-acquainted with because I

spend a fair amount of (7) my time
negotiating, assisting local
franchises in (e) negotiating media
deals on what we call regional (9)
sports networks — these, again, are
cable networks, (10) not distant
signals.
(11) So a team might put some of its
games on (12) a broadcast station
and then put 30 games on a sport (1S)
network, say, here in this area a
Home Team Sports, (14) which
carries the Caps and the Bullets. In
fact, (1s) that's mainly where you'ro
going to find them io on (16) cable.
(17) What we havo found Is that tho
cable - (18) two things. Number one,
the ratings of these networks (19) are
generally very low. And when we
look at ratings (20) across a whole
bay or if it's not, say, a Caps game or
(21) an Orioles game or a Buiioto
game, very, very low (22) ratings.
(23) Yet, for a relatively few hours of
(24) programming, the Caps and
Bullets - I don't know the (25) precise
number, but maybe 30 games apiece
on. So a
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(1) basketball game is two and a halt
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hours. Thirty games (2) will get you
to 75 hours. I don't know how many
(s) Orioles games, but multiply that
by three hours for a (4) baseball
game.
(s) And you add that up. We'e only
talking (e) about a few hundred hours
of programming. And the (7) rest of
the ratings are really in the pack.
Now, if (8) they'e looking at ratings,
they say, "Well, I average (9) out. I

add up the tonnage the way that the
MPAA adds (to) up the tonnage. It
doesn't add up to much. I'm not (11)
going to pay much." (12) Fact is that
the regional sports networks (1S) are
one of the most expensive networks
that's licensed (14) by a federal
license by cable operators. And that
(15) happens in a marketplace
negotiation. And most of the (16)
cable, regional cable, sports
networks that we see get (17)
anywhere from 25 cents to upwards
of a dollar a month (18) per
subscriber as a license fee
negotiated in the (19) marketplace
and only have a little bit of
programming (20) that — so if we
added up their tonnage and
compared (21) their tonnage to any
one of a number of other cable (22)
channels, you'd say, "Well, no way
you'e going to pay (2S) 50 cents a
month to get this." But again it
comes (24) back to what I said about
the intensity of sports.
(25) In the Denver area we have
Rocky Mountain
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(1) Prime Sports. It carries the
Denver Nuggets and the (2) Colorado
Avalanche and almost very little
besides that (s) of a local nature.
(4) And the rest is what we call filler
(5) programming, very Iow rated,
often too low to measure. (6) What
you'l seo is a "couldn't measure it," a
blank in (7) the ratings book or an
answer that's "too low to (8)
measure." (9) But they do have 32 or
33 or 45 Nuggets (10) games and
about tho same number of Avalanche
games. (11) And the cable operator
paya a lot ot money for it.
(12) So tonnage - cable operator
obviously (1 s) didn't calculate
tonnage in making that decision (14)
because tho tonnage of a regional
sports network is (15) real low. It is
something else.
(16) And that's what we'e trying to
got at (17) when we say to a cable
operator, "Make this allocation (18)
decision for us" because wo know
that that thoro aro (19) a number ot

{202) 234-4433

factors.
(2o) Maybe youknow deep in there
one of a (21) number of elements has
to do with ratings. But, (22) believe
me, there are many instances, the
ones I'e (2s) given you, the ones that
Mr. Gerbrandt will give you, (24) that
show in the marketplace it's not a
tonnage basis.
(25) Q And in the marketplace what you
find is
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(1) that sports is valued at a substantial
multiple of (2) just what its viewing
share would be. Is that right?
(s) A Absolutely. We find that often.
And when (4) we negotiate for local
themes, we know and will often (5)
advise our clients that, you know, the
demand is so (6) high, the value is so
great that this regional sports m
network will pay you much mors than
the incremental (8) revenue than they
get tor carrying it because guess (9)
what?
(10) If they don't have you — if Home
Team (11) Sports didn't have the
Orioles and didn't have the (12) Caps
and the Bullets and they just had-
ran this (1S) other stuff, there are a lot
of systems that wouldn't (14) carry
them.
(1S) And that's why you find that in
your (1 6) survey results a 38.8
percent share of the royalties (17)
were of - the value that you get for
1992, that's why (1 8) that in your
judgment is consistent with the
reality (19) ot the-
(20) A Well, yes.
(21) Q — cable marketplace?
(22) A That's right. And, as I say, the
— if (2s) you look at the sum ot the
numbers, I mean, and — (24) what tho
survey tells us is, you know, they say
sports (25) and then movies and
syndicated, kind of close. If you
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(1) add these 2 together, you get up
to 41. This is 39, (2) about the same.
(3) That's very close to my
expectation (4) because I don't mean
to say that sports is tho be aII (s) and
the end all of cable programming.
What I am (e) saying is that sports as
a category'is quito (7) comfortable
for mo to say that as a category, it'
as (8) valuable as movies and
syndicated combined. And I {9) think
thoro aro arguments that it might
even bo more (10) so.
(11) Q And this study that you'e done
in your (12) survey, is that perfect? Are
there no criticisms that (1S) can be
made of it?
(14) A No. I mean, I hope I made

Page 629 to Page 534
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'his analysis (5) of what has happened in
the marketplace, where we can m go
putana say, "Qkay. Let's look at those
cable (5) networks. That's as close as
we can get to distant (e) signals." And
we know those cable networks
negotiated (1o) in the marketplace.
'(11)'dw, we can't come up with a
'precise (12) number frbm that,'ut if we
take a look at it and say, (13) "Does it 'appearwhen you analyze that?" that
having a (14) lot of sports content
'alloWs you:to cjet a much higher (15)
'license fee, that's marketplace. And
you'l be (16) hearing about that.
(17) CHAIRPERSON JIGANTI: At this
stage we'l (1 5) take our recess. We'l
meet tomorrow morning again at (19)
9:30. Thank you, counsel!
(2o) (Whereupon, the fore'goihg rhatter
Was (21) recessed at 5:33 p.m., to be
'reconvened on Thursday,'(22)
December 7, 1995 at 9:30 a.m.)

a simulation?
(1S) THE WITNESS: No. I'm notaware
of any (16) simulation that would be
credible. And certainly the (17) vieWlng'atabeing just one element of many in
a cable (16) operator's thinking is quite
inadequate.
(19) So in the absence of having any

decision-making by a cable operato'r.
(25) And we go right to the
decision-making by
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(1) a cable operator, which incorporates

number of things (14) to~ mme 4ur4
that there ia nothing thee fhat~wobld'1s)bias it in terms of tHe Clairttants.
(1e) MR. GERSCH: No fu'rthitr 'uestions.

(17) ARBITRATOR WERTHEIM: Mr.
Bortz, you'e (16) giving rhe d lot'of 'onfidencein these great ecanoinic'19)

models that model the country'S
entire economy and all (2b) klndh of-'21)THE WITNESS: The
disappearance of the (22) deficit?
(23) ARBITRATORWERTHEIM:-
major decisions (24) you made dn
them. And you'e telling us thatwe
can' (25) realist!cally even have 6 gaod I

madel of a single
Page 638

(1) industry.
(2) THE WITNESS: Well, I think that
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(1) And there's a certain consistency
you'l (2) see in Mr. Trautman's review,
these past studies, that (3) says, yau
know, 'That's pretty good.'nd then
when (4) I look at it and I say, you know,
'Don't even tell me (s) the numbers,'
say, 'Gee, with WGN and the Chicago
(5) Bulls in'92andnottherein'89, I

think sports are (7) going to be more
valuable.'nd guess what? They (s)
went up a few points. I say, "Well, that'

when you (3) combine cerlaim factors, - ~

one is this was one (4) attempt tp get
the views of operators - Ii think that (s)
you'l find in Mr. Gerbrandt's testimany
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ciaar~rs Ibe „g hagistting tbat we a pretty (9) good measurement'."
Iopk for the best way to try and do (1o) ARBITRATOR FARMAKIDES: In
(1 5) sofnething that would assess the other words, (11) you'e saying that
relative value to (17) these cable through utilizing computersystems,'peratorswho are paying the money (12) you'e really not able to make the

(15) The pniy real way to get the necessary (13) assumpttbns'nI to take
number is to have an open (1S) the relative data and come up (14) with
market for it. We don't have an open
market for it. (20) So there's no way
to do it.
(21) But we looked at the variety of
different (22) ways to estimate this.
And we think, you know, it's (23)
imperfect in different areas. And
there are - you (24) would like to
have something that's perfect, but good - I (20) mean, the comfort with
we'e (2s) - we can't simulate a real that is there are a lot of (21) numbers.It'orldnegotiation, which gives you a comfort to go to the Nielsen

Page 635 (22) and add up all of these numbers.
(1) would take place between But the fact is that (23) what we'e really
thousands of cable systems (2) and trying to simulate is (24)'heirmultiple system operators at
some level.
(3) Q You don't have the seller'
perspective as (4)—
(5) A We don't have that. We can'
get that. (5) So we looked at the viewing of (2) households. But we d'on't
alternatives. Andwefeelgivenm basethewholepuppyori(3)~vlehin of'ariousimperfect measures, this is households.
pretty good (S) because it fits the (4) BY MR. GERSCH:
industry. (5) Q Just one more question, Mr.
(9) It fits the nature of the industry Bortz. And (6) that is.'hen~yoU go~to'ndhow (1O) it approaches buying the cable operator, your (7) system, i

programming. It's consistent (11) with whatever impetfectilns lare I

with that, rather than creating a necessarily (5) there bee@use yo'u're
measure that fits (1 2) neither trying to estimate something that (s)
broadcasting nor cable, which is the doesn't really occur in the free
tonnage (13) measurement. marketplace, your (1O) system of going
(14) ARBITRAToR FARMAKIDEs: to the cable operators, is'there any (11)'aveyou ever (1s) tried to simulate the reason to believe that that is biased In
industry? favor of the (12) Joint Sports Claimants?
(15) THE WITNESS: No. I don't think (13) A Not at all. We'e done a
you can (17) simulate what would
happen other than through this (1S) kind
of technique. This is the best thatwe
can do. (19) And I'l admit it's imperfect.
(20) Who knows exactly what the
number is? But (21) we have a history
here of different entities (22) conducting
surveys, in one case MSQs, other
cases at (23) the system level using this
technique and that (24) technique and
different formulations of certain (25)
questions.
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From wireless to zone
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